United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






ei> States COjrurt trf ,Apj; 

For the District* of Columbia 


GENERAL MOTORS CORPORATION, 
Appellant , 


SCHWITZER-CUMMINS COMPANY, 
Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


STUART C. BARNES, 
1502 Ford Building, 
Detroit, Michigan, 
JOHN G. SBARBARO, 
National Press Bldg., 
Washington, D. C., 

' Attorneys for Appellant 


ARTHUR RAISCH, 

1502 Ford Bldg., 

Detroit, Michigan, 

SPENCER, HARDMAN & FEHR, 
400 Linden Avenue, 

Dayton, Ohio, 

Of Counsel . 


llhy —j 

■ Tfirn 


rl 

jHH 




mwKHKHKKM 


fSS 








INDEX. 


Page 


Bill of complaint ... . 

Jurisdiction .. 

Parties . .. 

Grounds of complaint. 

Prayer for relief. 

Answer of Schwitzer-Cummins Company to bill of 

complaint . 

Motion to amend the complaint. 

Stipulation . 

Decision of Examiner of Interferences (U. S. Patent 

Office) .. . 

Decision of Board of Appeals (U. S. Patent Office) 
Correction of decision—Before the Board of Ap¬ 
peals (U. S. Patent Office) .. 

Decision—Board of Appeals (U. S. Patent Office) 

on request for reconsideration. 

Trial before Judge O’Donoghue. 

Excerpts from opening statements.. 

Opening statement by Mr. Barnes for plaintiff 

Patent Office deposition . 

Stipulation . . 


1 

1 

2 

3 

7 

8 
12 
14 


TESTIMONY. 


(Patent Office.) 

Schilling, Robert— 

Direct examination. 

Cross-examination .. 


46 

60 

I 


w 


Thorne, Maurice A.— 
Direct examination 


98 


fe fc fc fe fe ”8T 8 8 
























• • 

11 

Stolte, Richard— 

Direct examination. 138 

Beier, Kurt— 

Direct examination. 140 

Cross-examination . . 143 

Schwitzer, Louis— 

Direct examination. 145 

Cross-examination . 151 

(District Court.) 

Shilling, Robert— 

Direct examination. 63 

Cross-examination . 91 

Re-direct examination. 96 

Re-cross examination. 97 

Thorne, Maurice A.— 

Direct examination. 112 

Cross-examination . 117 

Lewis, Charles— 

Direct examination. 118 

Winkler, Herman— 

Direct examination. 126 

Discussion and rulings on defendant’s motion to 
strike out certain testimony and plaintiff’s 

motion to amend complaint. 153 

Final argument on behalf of the plaintiff by Stuart 

C. Barnes . 155 

Final argument on behalf of defendant by Mr. 

Lockwood . 158 

Closing argument of Mr. Barnes for plaintiff. 158 

Memorandum .. 251 

Special findings of fact . 252 

























Ill 


Conclusions of law. 

Statutes involved ... 

Judgment . 

Certificates of clerk of the District Court 


. 257 

258,259 


EXHIBITS. 

2. Layout water pump. 

4. Winkler patent 2,027,505 . 

5. Letter, Schw’itzer-Cuinmins to Olds, October 17, 

1935 . 

6. Schwitzer-Cummins blueprint, water pump, seal 

sketch B-102005 . 

7. Letter, Olds to Schwitzer-Cummins, October 24, 

1935 . 

8. Olds experimental parts list 10-24-35 . 

9. Blueprint of drawing 408070, Exhibit 43. 

11. Blueprint of drawing 408067, Exhibit 47. 

12. Blueprint of drawing 408069, Exhibit 51. 

14. Letter, Schwitzer-Cummins to Olds, October 28, 

1935 . . 

15. Schwitzer-Cummins’ invoice to Olds for seals 

8-10-36 . 

17. Letter, Olds to Schwitzer-Cummins, October 29, 
1935 . 

20. Letter, Schwitzer-Cummins to Olds, November 

6, 1935 . 

21. Letter, Olds to Schwitzer-Cummins, November 

7, 1935 . . 

22. Letter, Schwitzer-Cummins to Olds, November 

11, 1935 . 

25. Fan and water pump layout. Olds drawing 
408508 . 


>5 

8 


175 

177 

179 

lk 

185 

lk 

ik 

191 

ik 

197 

ik 

201 


202 

203 

































IV 


26. Fan and water pump layout, Olds drawing 

408508 . 205 

27. Olds engineering release 7-16-36 . 207 

29. Letter, Olds to Schwitzer-Cummins, November 

21, 1935 . 211 

30. Letter, Schwitzer-Cummins to Olds, November 

26, 1935 . 212 

31. Letter, Olds to Schwitzer-Cummins, December 

4, 1935 . 213 

32. Letter, Schwitzer-Cummins to Olds, December 

6, 1935 . 214 

41. Physical exhibit of Olds production seal. 216 

42. Physical exhibit cut-away Olds water pump and 

seal . 216 

43. Original pencil drawing seal water pump, dated 

October 21, 1935 . 216 

44. Illustrative drawing of rubber sleeve as of Oc¬ 
tober 21, 1935 . 217 

45. Illustrative drawing of rubber sleeve as of No¬ 
vember 26, 1935 . 219 

46. Illustrative drawing of rubber sleeve as of 

January 16, 1936 . 221 

47. Original pencil drawing rear spring retainer, 

dated October 21, 1935 . 223 

48. Illustrative drawing of rear spring retainer as 

of October 21, 1935 . 225 

49. Illustrative drawing of rear spring retainer as 

of November 26, 1935 . 227 

50. Illustrative drawing of rear spring retainer as 

of January 16, 1936 . 229 

51. Original pencil drawing front spring retainer, 

dated October 21, 1935 .. . 231 

52. Illustrative drawing of front spring retainer as 

of October 21, 1935 . ... 233 
























y 


53. Illustrative drawing of front spring retainer 

as of November 26, 1935 . 

54. Illustrative drawing of seal as of October 21, 

1935 . 

55. Illustrative drawing of seal as of November 6, 

1935 . 

5(i. Illustrative drawing of seal as of January 16, 

1936 . 

57. Physical exhibit of seal with rubber reduced 

in weight by 50 per cent. 

58. Physical exhibit of seal with part of bead 

ground off . 

59. Letter, Schwitzer-Cummins to Olds, January 

22, 1936. 

60. Blueprint rear spring retainer, Olds print G- 

908959, as revised 11-26-35 . . 

N. Schwitzer-Cummins ’ drawing C-102101, 11-6-35 

61. Physical exhibit which is a photograph of orig¬ 
inal drawing. Exhibit 43. 

62. Physical exhibit which is a photograph of orig¬ 
inal drawing, Exhibit 47 . 

63. Physcal exhibit which is a photograph of orig¬ 
inal drawing, Exhibit 51. . 























APPENDIX 


DISTRICT COURT OF THE UNITED STATE^ 
For the District of Columbia. 


ROBERT SCHILLING, 843 Whitmore 
Drive, Detroit, Michigan, and GEN¬ 
ERAL MOTORS CORPORATION, 

General Motors Building, 3044 West 
Grand Boulevard, Detroit, Michigan, 

Plaintiffs, 
v. 

KURT A. BEIER, 6540 York Road, Parma 
Heights, Cleveland, Ohio; SCHWIT- 
ZER-CUMMINS COMPANY, 1125 
Massachusetts Avenue, Indianapolis, 

Indiana, and SAMUEL F. DUPREE, 

JR, 305 N. Elm Drive, Beverly Hills, 

Los Angeles, California, 

Defendants. 

Civil Action for Issuance of a Patent. 

(R. S. Sec. 4915.) 

Bill Of Complaint. 

TO THE HONORABLE JUDGES OF THE DISTRICT 
COURT OF THE UNITED STATES FOR THfe 
DISTRICT OF COLUMBIA: 

Jurisdiction. 

1. This action arises under United States Code, Tit.e 

35, Sec. 63 (Revised Statutes, Sec. 4915) as amended 

March 2, 1927 (44 Stat. 1336) and March 2, 1929 (45 Stdt. 

1476). 
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Parties. 

2 

2. Plaintiff, Robert Schilling, residing at 843 
Whitmore Drive, City of Detroit, County of Wayne and 
State of Michigan, is the inventor named in his patent 
application entitled Fluid Sealing Device, filed in the 
United States Patent Office on March 4, 1938, and bearing 
Serial No. 193,871, and is the true and first inventor of 
the invention disclosed and claimed in said application. 

3. Plaintiff, General Motors Corporation, is a corpora- 
tibn incorporated under the laws of the State of Delaware 
having a regular and established place of business at 
General Motors Building, Detroit, County of Wayne, State 
of Michigan, and is the owner of said patent application, 
Sbrial No. 193,871, by assignment from said Robert Schil¬ 
ling profert of which is hereby made. 

4. Defendant, Kurt A. Beier, is a resident of 6540 
York Road, Parma Heights, Cleveland, County of Cuya¬ 
hoga, State of Ohio, and is the inventor named in the 
application for Letters Patent, Serial No. 99,763, filed 
September 8, 1936, for Fluid Sealing Device, by said 
defendant, Kurt A. Beier, who alleges himself to be the 
true and first inventor of the invention disclosed and 
claimed therein. 

5. Defendant, Schwitzer-Cummins Company, is a cor¬ 
poration incorporated under the laws of the State of 
Indiana and has a regular and established place of busi¬ 
ness at 1125 Massachusetts Avenue, City of Indianapolis, 
County of Marion and State of Indiana, and upon infor¬ 
mation and belief is the present owner of the title of the 
aforesaid Beier application, Serial No. 99,763. 
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6. No other persons or organizations owning 
3 an interest in said Beier application. Serial No. 

99,763, are at present known to plaintiffs, but if 
such persons or organizations exist they are invited t(o 
appear and answer in this suit. 

7. Defendant, Samuel F. Dupree, Jr., is a resident of 
305 N. Elm Drive, Beverly Hills, City of Los Angele3, 
County of Los Angeles, State of California, formerly a 
resident of 3842 Ingleside Road, City of Shakers Height, 
County of Cuyahoga and State of Ohio, and is the ih- 
ventor named in the applications for Letters Patent in 
the United States Patent Office, Serial No. 103,757, for 
Moans for Sealing Shafts, filed October 2, 1936, ard 
Serial No. 94,203, for Sealing Means for Shafts, filed 
August 4, 1936, said latter application being copendirg 
with said first-mentioned application, who alleges hir|i- 
solf to be the true and first inventor of the inventions di(s 
closed and claimed in said applications. 

8. No other persons or organizations owning an in¬ 
terest in said Dupree applications, Serial No. 103,757 are 
at present known to plaintiffs, but if such persons or o 


'Or¬ 


ganizations exist they are invited to appear and answer 
to this action. 


Grounds Of Complaint. 


9. On or about December 22, 1937, the Commissioner of 
Patents declared an interference, No. 75,190, between the 
application of Jean A. Lignian and Roland P. Koehring 
(assigned to General Motors Corporation), Serial J^o. 
168,910, filed October 14, 1937, for Fluid Seal Assembly 
and the aforementioned applications of defendants Ku[rt 
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I A. Beier, Serial No. 99,763, and Samuel F. Dupree, 
4 Jr., Serial No. 103,757. During the motion period 
in this interference the party Koehring et al. moved 
to substitute the application of Robert Schilling, Serial 
No. 193,871, entitled Fluid Sealing Device, filed in the 
Patent Office March 4, 1938. The party Dupree moved to 
shift the burden of proof in view of his previously filed 
application. Serial No. 94,203 for Sealing Means for 
Shafts, filed August 4, 1936, said application being men¬ 
tioned hereinbefore. While this Dupree application. 
Serial No. 94,203, was not substituted nor added to the 
interference its earlier filing date was urged as a basis 
fbr shifting the burden of proof. Both of these afore¬ 
mentioned motions were granted and after determination 
of these two motions and other motions, the Commissioner 
of Patents redeclared interference. No. 75,190, on July 
12, 1939, to include the application of Robert Schilling, 
Serial No. 193,871 and the applications of Kurt A. Beier, 
Serial No. 99,763 and Samuel F. Dupree, Jr., Serial No. 
103,757. 

10. The interference ultimately proceeded upon the 
following counts: 

Count 1. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, and spring means acting be¬ 
tween the flanges to flex the latter about their con¬ 
nections with said sleeve, said flanges having suffi¬ 
cient resistance to such flexing action to retain the 
sleeve and spring together as a unit. 

Count 2. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, a pair of annular spring re- 
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taming members concentric with said sleeve and 
arranged in engagement with said flanges, and 
spring means disposed between said spring retail¬ 
ing members, said spring means acting through 
said spring retaining member to flex said flanges 
about their connections with said sleeve, said 
flanges having sufficient resistance to such flexing 
action to retain the sleeve, spring retaining mem¬ 
bers and spring together as a unit. 

Count 3. In a fluid seal, a self contained unijt 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, expanding means locateji 
within the sleeve and acting between said flanghs 
for flexing said flanges about their connections with 
said sleeve, said flanges having sufficient resistance 
to such flexing action for retaining the sleeve and 
the said means together as a unit. 

Count 4. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, a pair of annular spring 
retaining members concentric with said sleeve and 
arranged in engagement with said flanges, and a 
spring disposed between said spring retaining mem¬ 
bers and within said sleeve, said spring acting 
through said spring retaining members to flex said 
flanges about their connections with said sleeve, said 
flanges having sufficient resistance to such flexing 
action for retaining said sleeve, spring retaining 
members and spring together as a unit. 

Count 5. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
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flanges on said sleeve, an annular spring retaining 
member concentric with said sleeve and arranged in 
engagement with one of said flanges, a second an¬ 
nular spring retaining member arranged in engage¬ 
ment with the other of said flanges and concentric 
with said sleeve, said second spring retaining mem¬ 
ber including an extension thereon arranged to fit 
telescopically within a portion of the first mentioned 
spring retaining member so that said spring re¬ 
taining members are associated with one another, 
and a spring disposed within said sleeve and be- 
1 tween said spring retaining members and exerting 
an expanding force thereon for flexing said flanges 
about their connections with said sleeve, said 
flanges having sufficient resistance to such flexing 
action for retaining said sleeve, spring retaining 
members and spring together as a unit. 

Count 6. A composite sealing element compris¬ 
ing a longitudinally expansible and contractible 
channeled ring, a two-piece casing having radially 
extending side walls mounted within the sides of 
the said ring and having telescoping cylindrical 
walls, and a coil spring having its opposite ends 
engaging the side walls of said casing, the end of 
one of the cylindrical walls having a radially out¬ 
wardly projecting wall adapted to limit the separa¬ 
tion of the two parts of the casing by the spring 
there within. 

11. Plaintiffs presented to the Commissioner of 
6 Patents proof establishing that Robert Schilling 
is the true, original and first inventor of the sub¬ 
ject matter of said interference as defined in the above 
counts, and after due proceedings the Examiner of In¬ 
terferences in the Patent Office on June 25, 1940, awarded 
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priority of invention of all of the aforesaid counts to 
plaintiff Robert Schilling. Upon appeal taken from the 
decision of the Examiner of Interferences the Board of 
Appeals awarded priority of invention of counts 1 to 5 
to Kurt A. Beier on January 28, 1941, and count 6 to 
Samuel F. Dupree. Upon request for reconsideration by 
the plaintiff Schilling the Board of Appeals on April 14, 
1941, modified the decision by awarding priority of all 
the counts in the interference to defendant Kurt A. 
Beier; and the Commissioner of Patents has refused a 
patent to plaintiff for the subject matter of said inter¬ 
ference. 

12. No appeal has been taken to the United State 
Court of Customs and Patent Appeals from the said de¬ 
cision of the Board of Appeals. 

13. The plaintiff Robert Schilling verily believes hiiti- 
self to be the original, first and sole inventor of the im¬ 
provements described and claimed in the aforesaid pa,t- 
ent application, Serial No. 193,871, including the afor 
said counts of said interference. 


Prayer For Relief. 

WHEREFORE plaintiffs pray this Honorable Court: 

I. To decree Robert Schilling to be the true, original 
and first inventor of the subject matter of said interfer¬ 
ence. 


II. To authorize the Commissioner of Patent 
7 to issue to plaintiff, General Motors Corporatio 
as assignee of Robert Schilling, a patent includin 
the subject matter of said interference. 


s 

P, 


s 
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III. For costs and such further relief as equity may 
require. 

I ROBERT SCHILLING, 

GENERAL MOTORS CORPORATION, 
By JOHN G. SBARBARO, 

Attorney for Plaintiffs, 

952 National Press Building, 
Washington, D. C. 

SPENCER, HARDMAN & FEHR, 

329 East First Street, 

Dayton, Ohio, 

Of Counsel. 


Answer Of Schwitzer-Cummins Company To Bill Of 

Complaint. 

8 (Same Title.) 

! Now comes the SCHWITZER-CUMMINS COMPANY, 
one of the defendants in the above-entitled cause, and for 
answer to plaintiffs’ Bill of Complaint, says: 

! 1. Defendant, Schwitzer-Cummins Company, admits 
jurisdiction of this action as arising under the United 
States Code, Title 35, Sec. 63 (Revised Statutes, Sec. 
-4-5)15 as amended March 2, 1927 (44 Stat. 1336) and 
March 2, 1929 (45 Stat. 1476). 

! 2. Defendant, Schwitzer-Cummins Company, admits 
that the plaintiff, Robert Schilling, is a resident of the 
City of Detroit, County of Wayne, and State of Michigan, 
and is the inventor named in his patent application en¬ 
titled “Fluid Sealing Device,” filed March 4, 1938, Serial 
No. 193,871, but denies that the said Schilling is the true 
and first inventor of the invention disclosed and claimed 
in said application. 
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3. Defendant, Schwitzer-Cummins Company, ad- 

9 mits that the plaintiff, General Motors Corporation, 
is a corporation of the State of Delaware, with i ts 

principal place of business at Detroit, Michigan, but is 
without knowledge as to whether or not it is the owner of 
said patent application Serial No. 193,871, by assignmejnt 
from the said Schilling, and, therefore, leaves proof the 
of to plaintiffs. 

4. Defendant, Schwitzer-Cummins Company, alleges 
that Kurt A. Beier is now a resident of Indianapolis, 
Indiana, and is the inventor named in the application fbr 
letters patent Serial No. 99,763, filed September 8, 1936, 
entitled “Fluid Sealing Device,” and that the said Kr^rt 
A. Beier is the true and first inventor of the invention 
disclosed and claimed therein. 

5. Defendant, Schwitzer-Cummins Company, admits 
that it is a corporation incorporated under the laws of 
the State of Indiana, and has a regular and established 
place of business at 1125 Massachusetts Avenue, City of 
Indianapolis, County of Marion and State of Indiana, apd 
alleges that it is the owner of the entire right, title apd 
interest in and to said application Serial No. 99,763, fil^d 
September 8, 1936, by the said Kurt A. Beier, by assign¬ 
ment from the said Beier. 

6. Defendant, Schwitzer-Cummins Company, alleges 
that no other person or organization owns any interest 
in or to the said Beier application Serial No. 99,763. 

7. Defendant, Schwitzer-Cummins Company, is with¬ 
out knowledge as to whether or not Samuel F. Dupree, 

Jr., is a resident of Beverly Hills, Los Angeles, 

10 California, but admits that he was formerly a resi¬ 
dent of the City of Shakers Height, Ohio, and is the 

inventor named in the applications for letters patent 
Serial No. 103,757, entitled “Means for Sealing Shafts,” 
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filed October 2, 1936, and Serial No. 94,203, entitled “Seal¬ 
ing Means for Shafts,” filed August 4, 1936, and that said 
applications were co-pending and that he did allege him¬ 
self to be the true and first inventor of the inventions 
disclosed and claimed in said applications. 

8. Defendant, Schwitzer-Cummins Company, is with¬ 
out knowledge as to whether or not any other persons, 
firms or organizations own any interest in said Dupree 
applications. 

1 9. Defendant, Schwitzer-Cummins Company, admits 
the allegations as set forth in Paragraph 9 of the Bill of 
Complaint. 

10. Defendant, Schwitzer-Cummins Company, admits 
the allegations as set forth in Paragraph 10 of the Bill 
of Complaint. 

11. Defendant, Schwitzer-Cummins Company, denies 
that plaintiffs presented to the Commissioner of Patents 
proof establishing that Robert Schilling is the true, orig¬ 
inal and first inventor of the subject matter of said 
interference, but admits that the Examiner of Interfer¬ 
ences in the Patent Office on June 25, 1940, awarded pri¬ 
ority of invention of all the counts in interference to the 
plaintiff, Robert Schilling; and that upon appeal from 
the decision of the Examiner of Interferences to the 

Board of Appeals, said Board of Appeals awarded 
11 priority of invention of counts 1 to 5 to the said 
Kurt A. Beier on January 8, 1941, and awarded 
priority of invention of count 6 to said Samuel F. Dupree, 
Jr.; and that upon request for reconsideration by the 
plaintiff Schilling, and a motion for correction filed by 
the said Beier, the Board of Appeals on April 4, 1941, 
t-econsidered its former decision, adhering to the award 
of priority to Beier as there given except as to count 6 
and reversing the holding as to Dupree, resulting in the 
award of count 6 to the said Beier. 
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. 

12. Defendant, Schwitzer-Cummins Company, is with¬ 
out knowledge as to whether or not the Commissioner 
of Patents has refused a patent to plaintiff or that ho 
appeal has been taken to the United States Court of Cus¬ 
toms and Patent Appeals from the decision of the Boaxfd 
of Appeals. 

13. Defendant, Schwitzer-Cummins Company, alleges 
that neither the plaintiff Robert Schilling nor the defend¬ 
ant Samuel F. Dupree, Jr., is the original, first or sole 
inventor of the subject matter of said interference or any 
of the counts thereof, as more particularly set forth in 
Paragraph 10 of plaintiffs’ Bill of Complaint, but that 
tlu* said Kurt A. Beier was the true, original and first 
inventor thereof as was held and decided by the Board of 
Appeals in their decision as modified April 14, 1941; and 
that the plaintiffs. General Motors Corporation and tie 
said Robert Schilling, are not entitled to a grant of let¬ 
ters patent including the subject matter of said interfer¬ 
ence. 


WHEREFORE, the said defendant, Schwitzer- 
12 Cummins Company, prays that the Bill of Com¬ 
plaint herein be dismissed with costs to be taxed 
against the plaintiffs. 

LOCKWOOD, GOLDSMITH & GALT, 
Solicitors for Defendant , 

Schwitzer-Cummins Company, 
Washington Loan & Trust Bldg., 
Washington, D. C. 

Of Counsel: 

DWIGHT B. GALT, 

Washington, D. C. 

RALPH G. LOCKWOOD, 

1210 Fletcher Trust Bldg., 

Indianapolis, Indiana. 
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Motion To Amend the Complaint. 

22 (Same Title.) 

The plaintiffs show the honorable court that since 
the filing of the above entitled Bill of Complaint, a pat¬ 
ent has issued to defendant on the application of Beier 
Serial No. 99,763, which application was involved in In¬ 
terference No. 75,190 in the Patent Office, and this Beier 
application is the basis of the Bill of Complaint under 
Section 4915 in the above entitled case; 

That the patent issued to Beier, No. 2,250,348 of July 
22, 1941, contains two additional claims, to-wit: claims 
5 and 6, which read as follows: 

15. A composite sealing element comprising a longi¬ 
tudinally expansible and contractible channeled ring, a 
tvro-piece casing having radially extending side walls 
mounted within the sides of the said ring and having 
telescoping cylindrical walls, and a coil spring having 
its opposite ends engaging the side walls of said casing. 

6. A composite sealing element comprising a longi¬ 
tudinally expansible and contractible channeled ring, a 
two-piece casing having radially extending side walls 
mounted within the sides of the said ring, and a coil 
spring having its opposite ends engaging the side walls 
of said casing. 

That these claims are verbatim copies of the 

23 claims presented by Beier under Rule 109 for in¬ 
clusion in the Interference No. 75,190, Lignian et 

al. v. Dupree v. Beier, which was the title of the interfer¬ 
ence before the application of Schilling was substituted 
for that of Lignian et al.; 
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That in a decision dated October 7, 1938, the Examiner 
denied Beier’s motion on the ground that it was unneces¬ 
sary to add those claims to the interference for the pur¬ 
pose of determining priority; 

That after the decision of the Board of Appeals award¬ 
ing priority to Beier, the Patent Office allowed the^e 
claims 5 and 6 to Beier and the patent issued with these 
claims; 

That the claims should be made the subject matter 
of this interference and considered by this court for the 
reason that they relate to the same subject matter as the 
other counts that are now the basis of this Bill of Com- 
plu : nt, and that it is particularly desirable for the court 
to consider these claims for they are broader than the 
other claims involved in the interference because they 
are in no way limited to the so-called nonexplosive or 
self-contained seal, while the other claims which were the 
subject matter of the interference in the Patent Office 
were ruled to be so limited by the Board of Appeals; 
that in accordance with the decision of the Board of Ap¬ 
peals. the party Schilling, plaintiffs’ applicant, was ruled 
to have conceived and communicated to Beier, defendant^’ 
applicant, a fluid sealing ring such as defined in claims 
5 and 6 of the Beier patent, hut the Board ruled thgt 
Schilling had not proved and the burden was on him to 
prove that the seal was non-explosive. The Board ruled 
that Beier conceived and communicated to Schilling 
24 this alleged non-explosive feature and that, there¬ 
fore. Beier and not Schilling was the prior in¬ 
ventor ; 

That, even accepting the findings of the Board of Ap¬ 
peals. the proof before the Patent Office establishes Schi 
ling to be the prior inventor of these claims 5 and 6 c| 
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the Beier patent and he is, therefore, entitled to be so 
adjudged; 

i Therefore, the plaintiffs pray that an order be made 
by this court allowing the Bill of Complaint to be amended 
to include additional counts, to-wit: claims 5 and 6 of the 
Beier patent. 

! JOHN G. SBARBARO, 

Attorney for Plaintiffs , 

i 952 National Press Bldg., 

Washington, D. C. 

Washington, D. C. 

June 1, 1942. 


Stipulation. 

17 (Same Title.) 

It is hereby stipulated by and between the plain¬ 
tiffs, Robert Schilling and General Motors Corporation, 
and the defendant, Schwitzer-Cummins Company, with 
the consent of the Honorable Court, through their respec¬ 
tive attorneys, as follows: 

! 1. Jurisdiction. This Court has jurisdiction of the 
above cause under United States Code, Title 35, Sec. 63 
(Revised Statutes, Sec. 4915) as amended March 2, 1927 
(44 Stat. 1336) and March 2, 1929 (45 Stat. 1476). 

! 2. Parties. The plaintiff, Robert Schilling, is a resi¬ 
dent of Detroit, Michigan, and is the applicant named in 
his patent application entitled “Fluid Sealing Device/* 
filed in the United States Patent Office March 4, 1938, 
bearing Serial No. 193,871; the plaintiff, General Motors 
Corporation, is a corporation of the State of Delaware, 



15 


having its principal place of business at Detroit, Michi¬ 
gan, and is the sole owner of the entire right, title aJid 
interest in and to said Schilling application Serial Nlo. 

193,871; defendant, Schwitzer-Cummins Company, 
IS is a corporation of the State of Indiana, having 
its principal place of business at Indianapolis, In¬ 
diana, and is the owner of the entire right, title apd 
• 7 
interest in and to the application of Kurt A. Beier en¬ 
titled “Fluid Sealing Device,” filed September 8, 193|6, 
Serial No. 99,763, which application has matured injto 
letters patent No. 2,250.348, issued July 22, 1941, subse¬ 
quent. to the filing of this Complaint. 

3. Patent Office Proceedings. This cause of action is 
a suit growing out of an interference in the Patent Office 
■which was declared bv the Hon. Commissioner of Pat- 
ents on December 22, 1937, as interference No. 75,1^0 
between the application of Jean A. Lignian and Roland 
P. Koehring, assigned to General Motors Corporation, 
Serial No. 168,910. filed October 14, 1937, for “Fluid Seal 
Assembly,” and the aforementioned applications of the 
said Kurt A. Beier, Serial No. 99,763. and Samuel jr. 
Dupree, Jr., Serial No. 103,757. During the motion period 
in this interference the party Koehring et al. moved io 
substitute the application of Robert Schilling, Serial N|o. 
193,871, entitled “Fluid Sealing Device, filed in the Pat¬ 
ent Office March 4. 1938. The party Dupree moved jto 
shift the burden of proof in view of his previously fiUd 
application. Serial No. 94.203. for “Sealing Means f<[>r 
Shafts,” filed August 4, 1936. While this Dupree appli¬ 
cation, Serial No. 94,203, was not substituted nor added 
to the interference, its earlier filing date was urged as a 
basis for shifting the burden of proof. Both of these 
aforementioned motions were granted and after deternji- 
nation of these two motions and other motions, the Com- 
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missioner of Patents redeclared interference No. 75,190, 
on July 12, 1939, to include the application of Robert 
Schilling, Serial No. 193,871 and the applications of Kurt 
A. Beier, Serial No. 99,763 and Samuel F. Dupree, Jr., 
Serial No. 103,757. 

After due procedure, the Examiner of Interfer- 
19 ences ultimately proceeded upon the following 
counts: 

Count 1. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, and spring means acting be¬ 
tween the flanges to flex the latter about their con¬ 
nections with said sleeve, said flanges having suffi¬ 
cient resistance to such flexing action to retain the 
sleeve and spring together as a unit. 

Count 2. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, a pair of annular spring re¬ 
taining members concentric with said sleeve and 
arranged in engagement with said flanges, and 
spring means disposed between said spring re¬ 
taining members, said spring means acting through 
said spring retaining member to flex said flanges 
about their connections with said sleeve, said 
flanges having sufficient resistance to such flexing 
action to retain the sleeve, spring retaining mem¬ 
bers and spring together as a unit. 

Count 3. In a fluid seal, a self contained unit 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, expanding means located 
within the sleeve and acting between said flanges for 
flexing said flanges about their connections with 
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said sleeve, said flanges having sufficient resistance 
to such flexing action for retaining the sleeve an 
the said means together as a unit. 

Count 4. In a fluid seal, a self contained unift 
comprising a flexible sleeve of annular formatiojn 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, a pair of annular spring 
retaining members concentric with said sleeve and 
arranged in engagement with said flanges, and ja 
spring disposed between said spring retaining 
members and within said sleeve, said spring action 
through said spring retaining members to flex said 
flanges about their connections with said sleeve, 
said flanges having sufficient resistance to such 
flexing action for retaining said sleeve, spring re¬ 
taining members and spring together as a unit. 

Count 5. In a fluid seal, a self contained un^t 
comprising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, an annular spring retaining 
member concentric with said sleeve and arrange! 
in engagement with one of said flanges, a second 
annular spring retaining member arranged in en. 
gagement with the other of said flanges and con¬ 
centric with said sleeve, said second spring retain¬ 
ing member including an extension thereon arrange! 
to fit telescopically within a portion of the fir^t 
mentioned spring retaining member so that said 
spring retaining members are associated with on 
another, and a spring disposed within said sleev 
and between said spring retaining members and 
exerting an expanding force thereon for flexing 
said flanges about their connections with said 
sleeve, said flanges having sufficient resistance tp 
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such flexing action for retaining said sleeve, spring 
retaining members and spring together as a unit. 

Count 6. A composite sealing element compris¬ 
ing a longitudinally expansible and contractible 
channeled ring, a two-piece casing having radially 
extending side walls mounted within the sides of 
the said ring and having telescoping cylindrical 
walls, and a coil spring having its opposite ends 
engaging the side walls of said casing, the end of 
one of the cylindrical walls having a radially out¬ 
wardly projecting wall adapted to limit the separa¬ 
tion of the two parts of the casing by the spring 
there within.’’ 

4. Counts in Interference. The parties hereto stipu¬ 
late, with the consent of the Honorable Court, that this 
Complaint be dismissed as to counts 1 and 2 involved in 
the said interference in the Patent Office. 

The said application of Kurt A. Beier involved in said 
interference issued into letters patent No. 2,250,348, on 
July 22, 1941, which patent was granted to the assignee 
of the said Beier, the defendant Schwitzer-Cummins Com¬ 
pany, subsequent to the filing of this Complaint. 

Counts 1 and 2 did not issue as claims of said letters 
patent. 

Count 3 issued as claim 3 of said letters patent. 

Count 4 issued as claim 4 of said letters patent. 

Count 5 issued as claim 2 of said letters patent. 

Claim 6 issued as claim 1 of said letters patent. 

6. Record. An uncertified copy of the whole 
21 record of the United States Patent Office in said 
interference No. 75,190, including all exhibits filed 
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therein, the testimony in behalf of Schilling and Beier, 
the patent applications of the various parties, and any 
and all stipulations appearing in said record, shall l>e 
produced and offered in evidence by the plaintiffs without 
further motion to constitute the record in this cause, is 
provided in Section 4915. The decision of the Examiner 
of Interferences rendered July 25, 1940, the decision of 
the Board of Appeals rendered January 26, 1941, and the 
modified decision of said Board rendered April 14, 1941, 
in said interference shall be included in said record 
herein; provided, however, that all such copies of the rec¬ 
ord and decisions shall be subject to correction by either 
party. 

JOHN G. SBARBAEO, 
Attorney for Plaintiffs. 

LOCKWOOD, GOLDSMITH 
& GALT, 

Attorneys for Defendants. 


Date May 29, 1942. 
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1093 Final hearing May 28, 1940. 

Decision Of Examiner Of Interferences 


IN THE UNITED STATES PATENT OFFICE. 


Patent Interference No. 75,190. 


Schilling v. Beier v. Dupree. 


Fluid Seal Assembly. 


Application of Robert Schilling filed March 4, 1938, 
Serial No. 193,871. 

Application of Kurt A. Beier filed September 8, 1936, 
Serial No. 99,763. 

Application of Samuel F. Dupree, Jr., filed October 2, 
1936, Serial No. 103,757, copending application No. 
94,203. filed August 4, 1936. 


Messrs. Blackmore, Spencer & Flint and Messrs. Spen¬ 
cer, Hardman & Fehr, for Schilling. 

Messrs. Lockwood, Goldsmith & Galt for Beier. 

Messrs. Hull, Brock & West for Dupree. 


This interference relates to a fluid seal assembly and 
particularly for a seal for use in water pumps. The 
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issue is defined in six counts. Counts 1 and 5 are b< 
Iieved to be representative and are copied below: 

1. In a fluid seal, a self contained unit com¬ 
prising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient integral 
flanges on said sleeve, and spring means actiijig 
between the flanges to flex the latter about their 
connections with said sleeve, said flanges having 
sufficient resistance to such flexing action to re¬ 
tain the sleeve and spring together as a unit. 

♦ • # 

5. In a fluid seal, a self contained unit com- 
1094 prising a flexible sleeve of annular formation 
adapted to enclose a shaft, spaced resilient in¬ 
tegral flanges on said sleeve, an annular spring 
retaining member concentric with said sleeve and 
arranged in engagement with one of said flanges, 
a second annular spring retaining member ar¬ 
ranged in engagement with the other of sa:d 
flanges and concentric with said sleeve, said second 
spring retaining member including an extension 
thereon arranged to fit telescopically within a por¬ 
tion of the first mentioned spring retaining meip- 
ber so that said spring retaining members aje 
associated with one another, and a spring dis¬ 
posed within said sleeve and between said sprnjg 
retaining members and exerting an expanding 
force thereon for flexing said flanges about thejir 
connections with said sleeve, said flanges having 
sufficient resistance to such flexing action for de¬ 
taining said sleeve, spring retaining members aid 
spring together as a unit. 
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The party Dupree, the senior party, filed his appli¬ 
cation October 2, 1936. Dupree however, is given the 
benefit of an earlier filed application for his constructive 
(reduction to practice (paper 25). Dupree took no testi¬ 
mony and is therefore limited to the filing date of his 
early application, namely, August 4, 1936. 

The party Schilling filed his application March 4, 1938. 
The Schilling application was substituted for an appli¬ 
cation filed by Lignian and Koehring, assignors to the 
General Motors Corporation assignee of the Schilling 
application. 

i During the year 1935 the Olds Motor Works were in¬ 
terested in obtaining a water pump designed to utilize 
a ball bearing and a packless type seal. The Schwitzer- 
Cummins Company were at that time manufacturing a 
isuccessful packless seal using a rubber or duprene bel¬ 
lows. The Olds Company negotiated with the Schwitzer- 
Cummins Company for the purpose of obtaining a seal 
of the type then in use especially adapted for the pump 
structure they had in mind. 

On October 2, 1935, Louis Schwitzer, president of 
I the Schwitzer-Cummins Company visited the Olds 
1095 Motor Works in order to discuss the problem then 
under consideration. It is alleged on behalf of 
Schilling that at this time the Olds engineers disclosed 
to Schwitzer a drawing embodying the subject matter in 
(issue. It is claimed that either Schilling Exhibit 2 or a 
preliminary layout of the same structure from which 
Exhibit 2 was made was shown to Schwitzer during the 
discussion. 

Schwitzer attempted to sell the Olds Company his 
standard seal as shown in the patent to W T inkler, Schill¬ 
ing Exhibit 4. After the visit to the Olds plant Schwitzer 
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sent a letter (Schilling Exhibit 5) enclosing a drawin; 
(Schilling Exhibit 6) to the Olds Company. Exhibit 6 
illustrates two proposed designs of a seal structure for 
use in the type of pump contemplated by the Olds en¬ 
gineers. 

In response to Schwitzer’s letter, Exhibit 5, Schillii|ig 
(then known as Scliittke) sent a letter (Schilling Exhibit 
7) enclosing copies of the drawings listed therein. Cop¬ 
ies of the drawings alleged to have been sent are in e^ji- 
dence as Schilling Exhibits 2 and 9 to 13. The letter 
requested that six sample seals in accordance with the^e 
drawings be made for experimental purposes. The let¬ 
ter also requested Schwitzer-Cummins Company to des¬ 
ignate any specifications they would deem necessary 
for proper operation. 

Schwitzer, while still attempting to interest Olds jin 
his standard type seal, proceeded with the manufactur¬ 
ing of six seals as requested by Olds, after having made 
some changes in dimensions and design as suggested 
in a letter. Schilling 'Exhibit 14, which were approved 
by Olds (Exhibit 21). 

The six seals were completed and shipped to the Olds 
Motor Works, November 11, 1935 (Schilling Exhibit 22) 
and were installed in pumps in automobile motors 
1096 for testing (Schilling Exhibit 29). 

The seals were given various tests, some by 
actual use in automobiles on the road, others by various 
life tests in the laboratory. Schilling Exhibit 23, a te^t 
report shows that testing continued at least until Mar^h 
11, 1936. 

The tests were considered to have been satisfactory 
and the reports seem to confirm this belief. They wefe 
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sufficiently satisfactory to have the design released for 
production purposes and a design engineering release 
was issued April 16, 1936 (Schilling Exhibit 24). As a 
result the seals were released for production to be in¬ 
corporated in the 1937 model cars. Production was ap¬ 
proved as shown by Schilling Exhibit 27. The 1937 
models were offered for sale sometime in the fall of 
1936. 

i The party Beier was formerly employed by the Scliwit- 
zer-Cummins Company and his application has been as¬ 
signed to them. 

1 Beier alleges that during the Summer of 1935, he 
made sketches disclosing the subject matter of counts 
1 to 4. From these rough sketches a draftsman Moore 
made the figures contained in Beier Exhibit K. 

The draftsman Moore attempts to fix the date by ref¬ 
erence to the record of regular production drawings made 
by him during that period. It is pointed out that from 
September 2, 1935 to October 16, 1935, the file contained 
drawings for almost every day. He recalls having spent 
at least a week in making sketches of seals, therefore, he 
must have worked on the sketches prior to September 
% 1935. His employment commenced in July, 1935. 

i It is not seen how this reasoning fixes the date as 
August, 1935, since Moore apparently worked part 
1097 time on seals after October 16, 1935, for in answer 
to question 18, page 11, he said “We discontinued 
some of the experimental work for lack of time.” He 
did not say he did no more work on seals. 

The seal structures shown in Beier, Exhibit K, all 
contain a metal clip to retain the seal in assembled 
relation. It is contended by Beier that this spring is 
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merely to hold the carbon washer used with the seal ip 
the pump assembly in assembled relation to the seal and 
not to prevent “exploding” of the seal itself. Tips 
seems doubtful however for the spring clip retainer idea 
was still used in the design shown in Schilling Exhibi t 
b and appears to be a distinctive Schwitzer-Cummins ; f 
feature. 

The party Beier wishes to rely upon the making and 
testing of the six samples supplied to the party Schilling 
to establish his reduction to practice. 

It is contended for the party Beier that the disclo¬ 
sure made to the Schwitzer-Cummins Company by Schill¬ 
ing did not support the counts in issue since it did net 
disclose the non-exploding or self contained feature re¬ 
quired by the counts. It is stated that Schilling Ex¬ 
hibits 2 and 9 to 13 are not the same drawings thait 
were sent to the Schwitzer-Cummins Company with the 
letter dated October 24, 1935 (Exhibit 7). It is argued 
that these drawings have since been revised and do nc|t 
contain the same subject matter. 


Little consideration can be given to these contentions 
for Beier fails to point out in detail where the change 
were made. He does not produce the original drawings 
received by Schwitzer-Cummins, nor does he offer any 
explanation for his failure to do so. He does produce 
other drawings received from the Olds Works dur- 
1098 ing that same period and it is therefore reason 
able to assume that such drawings are preserved. 

It is not believed that under the circumstances Beie 
has established that the drawings received by him with 
the letter (Exhibit 7) differed in any material respect 
from the counts in issue. 




26 


Beier contends that the changes he made to the Schill¬ 
ing design and which were approved by Olds incor¬ 
porated for the first time the nonexploding feature. It 
is to be noted that Olds requested that Schwitzer-Cum- 
inins apply their mechanical skill and experience to the 
manufacture of the design disclosed in the drawings sub¬ 
mitted. So far as appears this is what the Schwitzer- 
Cummins Company did. 

i At no time during the negotiations between Oids and 
Schwitzer does the latter make any claim to prior knowl¬ 
edge or inventorship of the subject matter in issue. On 
the contrary Schwitzer repeatedly discouraged the uti¬ 
lization of what was always referred to by him as the 
Olds design. It is indeed odd that no claim was ever 
made particularly in view of the fact that Schwitzer had 
full knowledge that Olds intended to manufacture their 
own seals and were merely employing Schwitzer-Cum- 
mins to assist in carrying on the experimental work 
(XQ66, page 70). This conduct under such circum¬ 
stances is hardly that of an independent and competing 
inventor. 

I The failure to inform Olds of the alleged earlier con¬ 
ception by Beier is laid to the fact that it is the unvary¬ 
ing practice of Schwitzer-Cummins never to recommend 
a structure which has not been previously tested and 
found to be satisfactory (Q50, page 33; Q5S, page 36; 
Q43, page 62). 

The design illustrated in Schilling Exhibit 5 was 
1099 recommended however though it was never made 
or tested (XQ80, page 42). 

Schwitzer denied that a disclosure like Exhibit 2 or 
any drawing containing a similar disclosure was shown 
to him on October 2, 1935, but admits that this type of 



27 


seal namely a self contained seal was discussed at this 
time (Qs. 22 and 23, page 57). Yet in spite of this tes¬ 
timony Beier contends that Schilling had neither an|y 
concept of nor any intention of incorporating in his 
design the feature of unitary assembly, or the non- 
explosive feature as it is referred to. 

It is believed that Schilling had a complete conception 
of the invention at least by October 15, 1935, the date 
on which his Exhibit 2 was completed and that he had 
reduced to practice sometime prior to April 16, 1936, 
the day on which his engineering release was issued. 

It is also believed that Beier has failed to establish 
by any satisfactory evidence that he had a conception of 
the subject matter in issue prior to the date established 
bv Schilling. 

The party Dupree having taken no testimony is lim¬ 
ited to his record date of August 4, 1936, which date 
is later than the date on which Schilling is believed :o 
have reduced to practice. 

Dupree attacks the proofs of conception of both Schi 1- 
ing and Beier but his attack is believed to merelv raise 
the question of invention by a third party against each 
of the junior parties. So far as Dupree is concerned it 
is believed to be immaterial which of the two junior 
parties is the first to conceive for admittedly they both 
had knowledge of the invention before any date avail¬ 
able to him. Foster v. Antisdel, 1899 C. D. 43; 14 App. 
D. 0. 552. 

Dupree also questions the sufficiency of the 
1!00 proofs to establish a reduction to practice. T^ie 
examiner is of the opinion that Dupree’s argh- 
ments are not well founded. The fact that Olds Motor 
Works were sufficiently satisfied with the results of the 




28 


tests by April 16, 1936, to warrant releasing the design 
for production and to incorporate the design in the next 
current model offered for sale to the public is believed 
to establish their success. In any event the final sales 
and offering for sale in the fall of 1936 is indeed a 
reduction to practice and the evidence is believed to 
be sufficient to support a holding that Schilling was dili¬ 
gent from just prior to Dupree’s entry into the field. 

Under the circumstances it is believed proper to hold 
that Schilling was the first to conceive and reduce to 
practice the invention of the issue counts. 

i Priority of invention of the subject matter in issue 
is therefore awarded to Robert A. Schilling, a junior 
party. 

Limit of appeal: July 15, 1940. 

H. 1. HOUSTON, 

Examiner of Interferences, 
Room 3098. 


June 25, 1940. 
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1145 Appeal No. 35,926. 

Hearing: January 3, 1941. 



IN THE UNITED STATES PATENT OFFICE. 


Decision Of Board Of Appeals. 


Schilling v. Beier v. Dupree. 


Patent Interference No. 75,190, between an application 
of Robert Schilling filed March 4, 1938, Serial No. 193,871; 
an application of Kurt A. Beier filed September 8, 1936, 
Serial No. 99,763; and an application of Samuel If 1 . 
Dupree filed October 2, 1936, Serial No. 103,757, cb 
pending application Serial No. 94,203 filed August |L, 
1936. Fluid Seal Assembly. 


Messrs. Blackmore, Spencer & Flint and Messrs. Spen¬ 
cer, Hardman & Fehr, for Schilling. 

Messrs. Lockwood, Goldsmith & Galt for Beier. 

Messrs. Hull, Brock & West for Dupree. 


This interference concerns a fluid seal assembly es¬ 
pecially one for use in water pumps. The Examiner 
Interferences decided the interference in favor of Schil 
ling, the junior party, and both Beier and Dupree appeal 
from such holding. 

The senior party Dupree relies on the filing date of 
his earliest application, August 4, 1936. Beier filed 
September 8, 1936, and Schilling, March 4, 1938. Du- 
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pree conceded to Beier conception of the invention as 
expressed in the first four counts but urges that the 
reduction to practice in behalf of Beier was not satis¬ 
factorily proven. 

1146 There is a question raised as to originality as 
far as the parties Schilling and Beier are con¬ 
cerned inasmuch as there was a conference on October 
2, 1935, between parties representing these inventors. 
Schilling was an inventor in the employ of the Olds 
Motor Company and Beier an inventor employed by the 
Schwitzer-Cummins Co., the latter company being a 
manufacturer of fluid seals of the general character un¬ 
der discussion. In this decision, Schilling and the Olds 
Motor Co. are referred to interchangeably and also 
Schwitzer and Beier. At this conference there was a 
discussion of fluid seals and Schwitzer, President of the 
Schwitzer-Cummins Co., returned from this conference 
with a blueprint, Beier Exhibit A. It is urged in behalf 
of Schilling that either Schilling Exhibit 2 or a prelimi¬ 
nary layout from which Exhibit 2 was made was shown 
to Schwitzer at this time. 

Schwitzer was interested in selling the Olds Company 
his standard seal shown in the patent to Winkler, Schill¬ 
ing Exhibit 5, and after this conference he submitted 
to the Olds Company a drawing (Schilling Exhibit 6) 
which illustrates two proposed designs of seal structure 
for use in the type of pump under consideration by the 
Olds Company. In describing this drawing it is stated 
(Schilling Exhibit 5) that the upper half shows the pump 
housing with a straight through bore and the seal pressed 
into this bore contained in a metal housing and the lower 
half of the drawing shows the seal as they would recom¬ 
mend it using the standard seal. It is conceded that the 
feeal shown in the upper half was never made or tested 
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by the Schwitzer Co. and it is urged in behalf pi 

1147 this Company that it did not require a test, being a 
mere reversal of the arrangement of the parts sho\m 

in the lower half of Schilling’s Exhibit 6. In response 
to this Schwitzer letter, Schilling in Exhibit 7 enclosed 
copies of drawings listed therein which were allegedly 
copies of Schilling’s Exhibits 2 and 9 to 13, inclusive, 
and requested six sample seals in accordance with these 
drawings to be made for experimental purposes. Schwiit- 
zer in a later letter, Schilling Exhibit 14, insisted that 
his design was the best and stated that he could as¬ 
semble his seal in a brass cup which could be pressed 
into the impeller and then assembled under the pump 
shaft and again suggested the use of the lower half 
construction shown in his blueprint Exhibit 6. 

Schwitzer, however, proceeded with the manufacture 
of the six seals as requested after making some changes 
in dimensions and design as stated in a letter (Schilling 
Exhibit 14) which changes were approved by the Olds 
Company (Exhibit 21). In this letter reference is made 
to the fact that it would be hard to hold the two brass 
cups together under spring pressure and insert the rub¬ 
ber between these cups and the housing. 

In the Schwitzer letter of November 6, 1935, Schilling 
Exhibit 20, reference is made to a complete set of de¬ 
tails of the water pump seals (blueprints Exhibits 9-13). 
While the letter of transmission, Schilling Exhibit 7, 
refers to a layout and detailed drawings of his water 
pump, yet there are listed five drawings numbered 
G-908,957 to 908,961, inclusive, to the details and no 
number to a so-called layout. The examiner assumes 
that the layout must have been Schilling Exhibit 2 bjit 
there is no definite proof of that. Further, tlpe 

1148 designations above noted of the detailed drawings 
do not conform with the numbering of the draw- 
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ings (Exhibits 9-13). Each of the blueprints of these 
exhibits refers to certain revisions and has a general 
reference that the drawings were G-908,957 to 908,961, in¬ 
clusive. 

The examiner takes the view that inasmuch as these 
details are simple, there could not have been any great 
change in them and that if there was any such change, 
it was up to appellant to prove from the drawings that 
he received what such changes were. That is not our 
view. Appellant is the senior party and he should not 
assume such burden. The burden of proof is on the 
junior party and probably the junior party also had 
drawings in his file numbered G908,957 to 908,961, in¬ 
clusive. Schilling has not satisfactorily proven what he 
disclosed in these drawings to Schwitzer. 

i Furthermore, Schilling in his testimony is not definite 
that he disclosed Schilling Exhibit 2 to Schwitzer at 
the above referred to conference. Moreover, if he did 
disclose such exhibit to Schwitzer at this conference it 
would seem natural that a copy of this drawing would 
be also given to Schwitzer for his consideration in mak¬ 
ing a seal in accordance with the desire of the Motor 
Company. 

The examiner is evidently influenced by the fact that 
the Schwitzer Company claimed to have knowledge of 
a seal of this sort, that is, a unitary structure which 
can be inserted readily in place and assembled before 
being placed in position, before the conference with the 
Motor Co. There is certain evidence to support 
1149 this position. However, we believe it is not neces¬ 
sary to consider such evidence. 

i It is clear from Beier’s Exhibit N and the letter ac¬ 
companying this drawing (Schilling Exhibit 20) that 
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Beier on November 6, 1935, had a conception of the in¬ 
vention as expressed in the counts of the interference. 
In this letter there is reference to certain changes in 
details submitted to the Schwitzer Co. and among other 
things the writer states: 

“On the rear spring retainer vre have added ^n 
operation and assembly which will prevent the uijiit 
from becoming disassembled and facilitate easier 
handling. With this arrangement we see no reason 
in production why the snap wire is necessary in the 
bottom since the assembly will not as we see it 
‘explode.’ ” 

There is a definite teaching of a unitary structure in a 
seal which will not “explode” and thus prevents the unit 
from becoming disassembled. It will be noted that the 
Olds Motor Co. approved of these changes. 

Inasmuch as the essential feature of the counts on 
appeal has to do with this unitary structure of the sqal 
and the ability to use it without “exploding,” we Re¬ 
lieve that Schwitzer first disclosed that idea to the Motor 
Co. rather than the reverse. Also, while it mav be that 
the parts illustrated in Schilling’s Exhibit 2 would 
have this function that does not necessarily follow, in 
our opinion. 

The seals which were completed by the Schwitzer Co. 
and shipped to the Olds Motor Co. were tested at the 
Motor Company's plant and although there has been 
some criticism of these tests on behalf of Dupree only, 
we believe that such criticisms are unjustified as to a 
satisfactory reduction to practice in view of tpe 
1150 fact that the design was released for production 
purposes April 16, 1936 (Schilling Exhibit 2^) 
and this product was installed in the 1937 models offered 
for sale sometime in the fall of 1936. Whatever changes 
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were made after the April date could not have been 
material. Dupree concedes “no drawings * * # for the 
seal in issue were completed until August 21, 1936” but 
this is prior to Dupree’s filing date. 

i Inasmuch as the Beier seals were sent to the Olds 
Motor Company for a test, the testing of these seals 
must inure to the benefit of Beier as reduction to prac¬ 
tice. While it is true that the Schwitzer Co. was paid 
in full for its work by the Motor Co. after it was found 
that the Motor Co. was not going to contract for a sup¬ 
ply of such fluid seals from the Schwitzer Company, 
yet because of the relationship between the parties Schill¬ 
ing and Beier as above set forth, we believe the test of 
the seals by the Motor Co. should inure to Beier’s 
benefit as a reduction to practice. The seals were made 
bv Beier and sent to the Motor Co. for test and finally 
adopted as standard equipment. 

The party Dupree urges primarily that the reduction 
to practice and the test given these seals by the Motor 
Co. was unsatisfactory and there is not sufficient evi¬ 
dence of diligence on the part of Beier from his con¬ 
ception date until he filed his application and especially 
from a date just prior to Dupree’s filing date. We are 
not in accord with this view and primarily for the 
reasons stated. We consider that the reduction to prac¬ 
tice in behalf of Beier by the Motor Co. has been satis¬ 
factorily proven. 

The party Dupree also calls attention to count 6 in 
which is recited the “end of one of the cylin- 
1151 drical walls having a radially outwardly project¬ 
ing wall adapted to limit the separation of the two 
parts of the casing by the spring therewithin.” It is 
urged there is no proof that this particular construc¬ 
tion was used in the test of the seal nor is there anv 
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evidence that either of the parties disclosed such a con¬ 
struction prior to Dupree's filing date but this latter 
statement is refuted by Beier’s Exhibit N which shows 
such feature as well as the telescoping parts. It is 
pointed out that the engineering release, Schilling Ex¬ 
hibit 27, dated 7-16-36 identifies the parts which were 
used in the seals and expected to go into production bv 
reference to the part drawings on which Schilling’s Ex¬ 
hibits 9, 10, 11 and 12, were based but these drawings do 
not support count 6. 

The decision of the Examiner of Interferences award¬ 
ing priority as to the subject matter in issue to the junior 
party Schilling is reversed and the award of priority 
as to counts 1 to 5 is given to Beier and as to count 
to Dupree. 


W. L. REDROW, 
Examiner-in-Chief, 

J. W. CLIFT, 
Examiner-in-Chief, 

F. J. PORTER, 
Examiner-in-Chief, 

January 28, 1941. Board of Appeals. 


MESSRS. SPENCER, HARDMAN & FEHR, 
% Delco Products Div., 

General Motors Corp. Patent Div., 

329 E. First St., 

Dayton, Ohio. 

MESSRS. LOCKWOOD, GOLDSMITH 
& GALT, 

1210 Fletcher Savings & Trust Bldg., 
Indianapolis, Ind. 

MESSRS. HULL, BROCK & WEST, 
Guarantee Title Bldg., 

Cleveland, Ohio. 
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OB 

1153 Appeal No. 35,926. 

IN THE UNITED STATES PATENT OFFICE. 


Before the Board Of Appeals. 


Schilling v. Beier ▼. Dnpree. 


Patent Interference No. 75,190 between an applica¬ 
tion of Robert Schilling filed March 4, 1938, Serial No. 
193,871; an application of Kurt A. Beier filed Septem¬ 
ber 8, 1936, Serial No. 99,763; and an application of 
Samuel F. Dupree filed October 2, 1936, Serial No. 
103,757, copending application Serial No. 94,203 filed 
August 4, 1936. Fluid Seal Assembly. 


Messrs. Blackmore, Spencer & Flint and Messrs. 
Spencer, Hardman & Fehr, for Schilling. 

1 Messrs. Lockwood, Goldsmith & Galt, for Beier. 

l Messrs. Hull, Brock & West, for Dupree. 


Correction Of Decision. 

Our attention has been called to an alleged error in 
our decision of January 28, 1941, occurring on page 6 
in lines 7 and 8. We referred in line 8 to Dupree’s fil¬ 
ing date and the statement is correct as far as the later 
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Dupree application is concerned but not as to the earlie 
Dupree application filed August 4, 1936. 

W. L. REDROW, 
Examiner-in-Chief, 

J. W. CLIFT, 
Examiner-in-Chief, 

F. J. PORTER, 
Examiner-in-Chief, 

Board of Appeals. 


February. 17, 1941. 
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Paper No.88. 

OB 


1178 Appeal No. 35,926. 

IN THE UNITED STATES PATENT OFFICE. 


Before the Board Of Appeals. 


Schilling v. Beier v. Dupree. 


Patent Interference No. 75,190, between an applica¬ 
tion of Robert Schilling filed March 4, 1938, Serial No. 
193,871; an application of Kurt A. Beier filed Septem¬ 
ber 8, 1936, Serial No. 99,763; and an application of 
Samuel F. Dupree filed October 2, 1936, Serial No. 
103,757, copending application Serial No. 94,203 filed 
August 4, 1936. Fluid Seal Assembly. 


i Messrs. Blackmore, Spencer & Flint and Messrs. Spen¬ 
cer, Hardman & Fehr for Schilling. 

i Messrs. Lockwood, Goldsmith & Galt for Beier. 

Messrs. Hull, Brock & West for Dupree. 


On Request For Reconsideration. 

i The party Schilling requests reconsideration of our 
decision of January 28, 1941, awarding priority of in¬ 
vention of counts 1-5 to Beier and count 6 to Dupree. 

We noted in our decision Schilling’s Exhibit 7 refers 
to a list of drawings sent to the Schwitzer Company and 
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there was a reference to a layout as well as the detailed 
drawings. We held there is no definite proof that the 
layout was Schilling’s Exhibit 2. Appellant points to 
the fact that this drawing Exhibit 2 is listed with th 
details in Schilling’s Exhibit 8 and that one of Schilling 
witnesses, Thorn, said he could definitely state 
1179 that Exhibit 2 was a layout sent together with the 
detailed prints of Exhibits 9-13. There is othelr 
testimony in this respect. What was proven, however, 
had to do with Exhibit 2 before it was revised as noted 
on the drawing in the upper right-hand corner. Beier 
testified that Exhibit 2 was not the drawing sent to 
the Schwitzer Company. 

Appellant also urged that the Board’s decision 
stressed the lack of proof that Schilling’s Exhibit 2 or 
a preliminary layout was shown to Schwitzer at the time 
of the interview with representatives of the Motor Com¬ 
pany on October 2, 1935, but now he states that is im¬ 
material. He also proceeds to explain the procedure of 
the draftsmen in the numbering of drawings of the Motor 
Company when the parts go into production and are 
given a different number from the experimental number. 
He states that it has been impossible for the Motor 
Company to present the drawings in just the form they 
were sent to the party Beier. We were stressing the 
proofs necessary’ of such original drawings and the evi 
donee of “non-explosive” character. 

Appellant’s main contention seems to be that Beiet- 
was in possession of Exhibit 2 and details of the Motor 
Company’s device as there illustrated prior to the dat 
of Beier’s Exhibit N and the letter accompanying thi 
drawing, Schilling Exhibit 20. We quoted from this let 
ter to show that Beier’s Exhibit N could not have been 
the same as Schilling’s Exhibit 2 at the time it was ref 
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reived by Beier. Otherwise Exhibit N was unnecessary. 

It is quite evident from Exhibit 2 that a change 
1180 was made in the drawing after receipt of Beier’s 

Exhibit N. The Schwitzer-Cummins Company 
made their seals in accordance with their own drawing 
Exhibit N which received the approval of the Motor 
Company and evidently these seals were the first to have 
been designated “non-exploding.” We indicated in our 
decision that the feature of merit in the counts of the 
interference seemed to be this non-exploding feature. 
We therefore were not able to hold that Schilling had 
any proofs of such “non-exploding” feature in a seal 
prior to the date of this Schwitzer-Cummins Exhibit N. 
It requires an assumption of non-explosiveness of orig¬ 
inal Exhibit 2. 

i Considering the matter from another angle, even if 
the Schilling Exhibit 2 were held evidence of conception 
of the invention, the seals actually made were not in 
every detail like this showing in its original unknown 
form. Therefore the Motor Company’s design was not 
reduced to practice and the evidence of diligence is lack¬ 
ing by the Motor Company from a time just prior to 
November 6, 1935, the date of Exhibit N until the seals 
went into commercial production or until the filing of the 
Schilling application so Schilling could not prevail in 
any event. 

Appellant also raises the question as to our holding 
in connection with Dupree as to count 6. Dupree’s argu¬ 
ment in this connection is not convincing. We hold 
Beier prior inventor of count 6 because of bis showing 
in his application dated earlier than the second Dupree 
application. 
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After reconsideration of our former decision, we 
adhere to the holding of priority as there given 
1181 except as to count 6 and reverse the holding as 
to Depree and award count 6 to Beier. 

W. L. REDROW, 
Examiner-in-Chief, 

J. W. CLIFT, 
Examiner-in-Chief, 

F. J. PORTER, 
Examiner-in-Chief, 

Board of Appeals . 

April 14, 1941. 

MESSRS. SPENCER, HARDMAN & FEHR, 

General Motors Corp., 

329 E. First St., 

Dayton, Ohio. 

MESSRS. LOCKWOOD, GOLDSMITH & GALT, 

1210 Fletcher Savings & Trust Bldg., 

Indianapolis, Ind. 

MESSRS. HULL. BROCK & WEST, 

Guarantee Title Bldg., 

Cleveland, Ohio. 
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Trial Before Judge O’Donoghue 

Excerpts From Opening Statements 

The Court: This case was filed over a year ago. 
43 My idea is to grant the motion to amend now, and 
allow this amendment to be made. You can let your 
answer stand as the answer to the amendment of the 
complaint, and at the end of the case if you think the 
motion allowing the amendment to be made should not be 
'granted, you can argue it then. But the Court wants to 
hear this case on the merits now. • • * 

The Court: You can make all of these points 
'44 at the end of the case and it may be after the Court 
has heard the case on its merits it may decide these 
two claims should be dismissed as far as this Court is 
concerned. Of course, they were not before the Patent 
Office, and the court will allow you to renew your motion 
and to object to these additional claims being allowed by 
this Court, on the ground they should not be brought in 
here now. 

1 Mr. Lockwood: As we understand the hearing today 
will be on the bill of complaint as filed, and this new issue 
in addition? 

The Court: The bill of complaint as amended, as set 
forth by the motion of the plaintiff, filed June 1, 1942. It 
is understood the case will be heard on the merits. Judg¬ 
ment by default is granted against the defendant Samuel 
P. Dupree. 

The defendant Kurt A. Beier, the suit, as far as he 
1 is concerned is dismissed. The case is going to hearing 
on the original Bill of Complaint filed by plaintiff, 
45 and the amendment thereto as prayed for in the 
motion of the plaintiff filed June 1, 1942, and the 
answer of the defendant Schwitzer-Cummins Company 
stands to the original complaint and to the original com- 
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plaint as amended, reserving all rights to the defendant 
to renew their motion by way of objecting to these addi¬ 
tional claims that are brought in by way of amendment. 

• * • 

Mr. Barnes: I want to offer all of the Beier 
53 Exhibits from A to P, and I take it your Honor 
would much prefer that I state in substance whgt 
is in the depositions, rather than have them read,— 
what is your pleasure about that? 

The Court: I can read them. 

Mr. Barnes: I can state the substance. 

The Court: You can do that in your argument, but 
the Court will have to go through the record before it 
arrives at a decision,—it will have to go through all of 
the exhibits and testimony. * * * 


Opening Statement By Mr. Barnes For Plaintiff. 

In other words, each of the claims call for th^ 
63 flanges on the rubber envelope to be sufficiently 
strong to hold the unit together so it will not fly 
to pieces. The Board held there was not anything tb 
show our unit would not fly to pieces. Our answer i:> 
obviously it would not fly to pieces and we will show ex¬ 
actly the drawings that were sent to the Schwitzer ComL 
pany. It did not appear in the proceeding in the Pat¬ 
ent Office exactly what those drawings were sent to Schwit- 
zer-Cummins before the revision—the blueprints in the 
evidence before the Patent Office were blueprints as modi¬ 
fied from time to time with slight revisions and the Boarcl 
said it had no means of knowing just what was thei 
original condition and consequently the Board did no 
know whether the seal was non-explosive or not. They 
said maybe it was but the burden was on the senior 
party to prove just what the seal was and that we had 
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to assume the burden. We will show your Honor there 
was a grievous error of law in two respects. We 

64 contend there was the relation of employer and 
employee here, that the Olds Company employed 

Schwitzer-Cummins Company to make six seals and ex¬ 
pected to pay them and did pay them $415 in 1936 for 
those seals together with the experimental expenses that 
Schwitzer-Cummins incurred in producing these six 
sample seals and about 70 others. Olds hired Schwitzer- 
Cummins Company to make those sample seals. We will 
show exactly what the drawings were that were sent 
down there and we will show exactly what small changes 
Schwitzer-Cummins made in the way of little improve¬ 
ments, or what they think were improvements, and we 
will show that under those circumstances, where the rela¬ 
tion of employer and employee exists, under the decisions 
; of this Court and the Court of Appeals, the burden then 
shifts to the employee, in this case the Schwitzer-Cum¬ 
mins Company, to show just what they contributed and 
to show that the main plan of the invention was theirs, 
and that is true although they are the senior party. There 
are two decisions of the Court of Appeals very clearly 
holding that, and I think the Court is familiar with those. 
That is one error the Board made; they put the burden of 
proof on us instead of on the other party. 

The second error they made is, even granting every¬ 
thing the Board found, to-wit, that our seal as we planned 
it and sent it to Schwitzer-Cummins was explosive, and 
even granting the detail improvement which Schwitzer 
added to it was of an inventive character, the Aga- 

65 warn Case in the Supreme Court of the United 
States, and a number of cases in the District Court 

of Appeals, are to the effect where one employed by some¬ 
one else, either in the relation of employer and employee 
—whether it be the engineer of one company and inferior 
employee—or whether a company like Olds hires some 



45 


casting or machine firm to do some work for them, tiie 
relation of employer and employee exists, and if that em¬ 
ployee or that company makes some contribution to the 
general plan which had been outlined by the company 
employing them, if he makes some small contribution 
that is what is known in law as an ancillary inventiob 
and it becomes the property of the conceiver of the gen¬ 
eral plan and the main invention and not only belongs 
to him but he has the right to claim it as part of h]\s 
invention. That was not argued before the Board, bht 
it has been the law for years. 

We will show that even if we concede practically theijr 

case, under that authority we are entitled to award of pr^- 

oritv of invention because admittedlv we have the gen- 

eral plan and they just added a few dimensional change^- 

We will show by evidence of witnesses and drawings here 

just exactly what the drawings were that were sent to 

Schwitzer-Cummins and what changes were made, and 

we will show the Board erred—I will not say erred b^ 

cause thev did not have the facts vour Honor has—but 
% •> 

we developed the whole invention and the small 
66 changes they made amounted to nothing. 

That is the plaintiff’s case, your Honor. 


Patent Office Deposition 

Mr. Marvin: It is hereby stipulated by and bet 
473 tween counsel for the respective parties in Inter¬ 
ference 75,190 that the testimony be taken direct 
on the typewriter; that blue prints, photostats and photo¬ 
static copies may be introduced in evidence with the full 
force and effect of the originals; that all exhibits may 
be retained by counsel introducing them until final hear 
ing subject to inspection by opposing counsel at any rea 
sonable time; and that the reading and signing of the 
transcript of testimony of the various witnesses be 
waived. 
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Patent Office testimony of ROBERT SCHILLING, 
509 a witness called on his own behalf, having been 

first dulv sworn, was examined and testified 
as follows: 

i Direct Examination. 


By Mr. Jones: 

Qi. Please state your name, age and residence. A. 
My name is Robert Schilling; age 41; and residence 833 
Whitmore Road, Detroit. 

i Q2. What is your present occupation and by whom 
are you employed? A. Engineer for General Motors 
Corporation, central office, Detroit. 

Q3. Has your name always been Schilling? A. No, 
mv name used to be Robert Schittke. 

Q4. When did you change your name? A. March, 
1937. 

Q5. I assume you took the necessary legal steps to 
change your name? A. Yes; I got the papers 
510 from the Probate Court in Ingham County, Michi¬ 
gan. 

Q6. Were you employed at one time by the Olds Motor 
Works? A. Yes. 

Q7. Approximately what period were you so employed? 
A. I was employed from 1927 to 1932, and again from 
1933 until 1937. 

Q8. During the latter period, wffiat was your posi¬ 
tion? A. At some time I was in charge of, or, rather 
1 supervision of the engine design work, and also worked 
on transmissions and suspensions. 

Q9. Can you tell me approximately when you started 
to work on engine design work and when you finished? 
A. I used to spend most of my time in engine design 
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work and I had charge of the supervision I believe from 
late in 1934 until the spring of 1936. 

Q10. I show you drawing G-908949 which has been 
identified as Exhibit 2. Do you recognize that? A. Yes, 
I do. 

Qll. Who was the drawing made by, and on what 
date? A. That drawing was made by 0. L. Anderson 
on October 15, 1935. 

Q12. Did Mr. Anderson work under your direction? 
A. Yes, he did. 

Q13. Do you believe that this is the first drawing that 
was made showing the type of seal illustrated therein? 
A. No. There was one drawing made before by Fred 
Johnson. 

Q14. W as he employed by you? A. He also was. 

Q15. Will you state briefly what you remember 
511 about the events which led up to the design of the 
water pump seal shown on Exhibit 2? A. We had 
been working on water pump bearings and seals for at 
least a year past. 

Q16. Pardon me just a minute. Will you tell me who 
you worked under; who was your immediate superior? A. 
Mr. M. A. Thorne was my superior. He was in charge 
of all design work. 

Q17. Now, go on with your answer to Q15? A. We 
had experimented with a number of different designs. We 
decided that we wanted to build a seal using a carbon 
washer like the Schwitzer-Cummins seal but we did not 
like the general arrangement of the parts. We wanted 
especially to simplify the machining operations in the 
pump body since we were introducing a ball bearing at 
the same time and had to cut all cost out that we could. 

Q18. I hand you a copy of Patent 2,027,505 which has 
been introduced as Exhibit 4 and ask you if in your 
previous answer when you referred to Schwitzer-Cummins 
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! you meant a type of seal such as illustrated in Fig. 6 of 
that patent? A. Yes; that is the general arrangement. 

1 Q19. What is the outstanding feature of that type of 
construction to your mind? A. Well, of course, I can’t 
tell from the figures what material is used, but I assume 
that it uses the carbon washer and the bellows made of 
rubber or similar material. 

1 Q20. I didn’t mean so much materials as I meant op¬ 

eration, construction and operation. A. As far as con¬ 
struction goes, it has exactly the characteristics that 
'512 we call the Schwitzer-Cummins seal at that time, 
and one feature that we did not like in it was the 
fact that the seal was assembled in the impeller and we 
had to provide a shoulder in the pump housing against 
which the seal would run. 

Q21. Did the seal rotate or was it stationary? A. It 
rotated with the impeller. 

Q22. Did you have contact with anyone from Schwitzer- 
Cummins prior to the time that Exhibit 2 was made or 
the sketch which preceded it? A. I don’t recollect meet¬ 
ing anybody connected with the Schwitzer Company pre¬ 
vious to the time that this drawing G-90S949 was made. 

Q23. Well, was the— A. But just about at the time 
that this drawing was finished Mr. Schwitzer came in the 
office. 

Q24. W 7 as the Schwitzer-Cummins type seal, as shown 
in Fig. 6 of Exhibit 4, being considered for use by Olds? 
A. Not in that form. 

Q25. Wliy not? A. It had been tried some time before 
that but that must have been during the time when I was 
not at Olds Motor Works in ’32 or ’33. From what I 
understood from conversation with the engineers I 
worked with, the seal had operated quite successfully but 
it had been dropped again due to excessive cost, and also 



49 


it would not operate well enough unless the pump \^as 
mounted in ball bearings. 

Q26. Would you call the type of seal shown in t^ie 
Winkler patent, Exhibit 4, a unitary seal? By that 
mean a self-contained unit? A. That depends a bit 
upon the definition. It certainly is unitary after 
513 it is assembled in the impeller. 

Q27. How about before it is assembled? A. It 
certainly would not be unitary before assembly. 

Q28. Was that one one of the things that you consid¬ 
ered desirable in a seal, that is, that it be a unitary as¬ 
sembly 1 A. To a certain extent, yes. The seal had to 
be at least well enough contained so it didn’t drop into 
the ball of the pump housing as a unit. That would mean 
that it might be considered unitary for shipping purposes 
if it were properly packed, but it would not stand any 
extremely rough handling without coming apart. In other 
words, during any rough handling the seal would come 
apart before it became damaged. 

Q29. I understand then that you did not consider the 
Schwitzer-Cummins seal as shown in Fig. 6 of Exhibit 4 
to be satisfactory for use in the water pump that you 
were designing at the time Exhibit 2 was made? A. Chi 
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is right. 

Q30. What are the outstanding features of the se|al 
construction shown in Exhibit 2? A. First, the seal is 
mounted in the pump body and is stationary. The rubber 
bellows is on the outside of the spring and spring reta* 
ers and during assembly the spring retainer, spring a^id 
rubber bellows form a unit. The seal is so arranged th|a't 
in n-ormal running condition where there is a slight vacuum 
at the center of the pump impeller the sealing pressure 
will be increased due to that partial vacuum, which is in 
contrast to the Schwitzer-Cummins. The elements of t|ie 
seal are the same as in a number of permanent seal 
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designs, that is, a fixed disc that rubs against a sealing 
surface, a flexible sealing element, such as a bellows, and 
spring that exerts a pressure against the sealing washer 
in order to close the seal. It has, in common with 
514 the Schwitzer-Cummins seal, the materials of the 
sealing washer, that is, the carbon material, and the 
bellows which consists of rubber or a similar material. 

Q31. Taking up the advantages you have outlined, 
what is the advantage of having the rubber bellows on 
the outside of the spring and spring retainers? A. In 
this arrangement, of course, the pump housing has a 
straight through bore that can all be machined from one 
end. Then the seal and spring and spring retainers are 
a unit, at least during assembly, and, as I said before, 
the slight vacuum at the center of the pump will tend to 
tighten the seal. That could not be done without putting 
the rubber on the outside; at least we thought so at the 
time. 

1 Q32. Is there any advantage in having the seal be non- 
rbtating? A. It would eliminate any centrifugal forces 
and deformations caused by them on the rubber bellows, 
but that could probably all be taken care of in the rotat¬ 
ing seal by supporting the rubber bellows, 
i Q33. I hand you a seal which has been identified as 
Exhibit 1 and ask you to examine it and say whether it 
is similar to the seal shown on the drawing. Exhibit 2? 
A. Yes. It looks very much the same, though it seems 
to differ in some details. 

Q34. Are you familiar with the issues involved in this 
Interference? A. Not very clearly, but I have a general 
idea. 

Q35. You are a party to the Interference, of course? 
A. Yes. 

Q36. Would you say that the seal identified as Ex¬ 
hibit 1 is a self-contained unit? A. Yes. 
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515 Why is it a self-contained unit? A. The rubber 
bellows and spring and spring retainers stay to¬ 
gether; as a matter of fact, I have quite a bit of trouble 
to take them apart right now. 

Q38. Please explain more in detail why they stay to¬ 
gether. A. The rubber bellows is stiff enough to hold 
the retainers in position against part of the spring pres¬ 
sure. 

Q39. What part of the rubber bellows particularly 
serves to hold the spring retainers and spring in place in 
the assembly? A. Why, the two shoulders turned inward 
from the outer diameter. * * * 

Q42. I hand you a letter dated October 17, from 
Schwitzer-Cummins Company to Mr. Thorne, which has 
been identified as Exhibit 5, and ask you whether yoiji 
can identifv that letter? A. Yes, I remember this let- 
ter. It was received shortly after the visit of Mr. 
Schwitzer when we had discussed the pump seals in 
Lansing. 

Q43. Will you find some reference in that lettei* 

516 to Mr. Schwitzer’s visit? A. Yes, the first para 
graph. 

Q44. Do you find a reference to a drawing which wa^ 
enclosed with that letter? A. Yes. 

Q45. What is the number of the drawing? A. 
refers to his drawing No. B-102005. 

Q46. I hand you Exhibit 6 and ask you if that is thb 
drawing which accompanied that letter? A. It carries 
the same drawing number, and as far as I can recollect 
is the drawing that accompanied this letter. 

Q47. Are the types of seal shown on that drawing likk 
that shown on Exhibit 2? A. No. The upper half 
shows a stationary seal which is a little different in gen¬ 
eral arrangement than our design, whereas the lower half 
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shows the seal that was then commercially manufactured 
by Schwitzer-Cummins. 

Q48. I understand the tenor of the letter to be that 
this was an alternative construction which Schwitzer-Cum¬ 
mins were proposing that you use is that correct? A. 
Yes, that is correct. 

Q49. Were you satisfied with either of these alterna¬ 
tive constructions? A. No. We preferred our own de¬ 
sign. 

Q50. Because of the advantages which you have out¬ 
lined above? A. That is correct. 

! Q51. I hand you a letter dated October 24th, 1935, 

'which you wrote to Schwitzer-Cummins. Can you identify 
that letter? A. Yes. I recollect sending that letter. 

Q52. Please read it. (Witness reading Exhibit 
517 7.) I hand you Exhibits 9, 10, 11 and 12 and ask 

you to look at the part numbers given in the upper 
right-hand corner of these drawings. Are they the same 
numbers which appear in the list at the bottom of the 
letter, Exhibit 7 ? A. All but one which is missing. 

Q53. Which one is missing? A. One with the number 
G-908961. 

Q54. I show you Exhibit 13 and ask you if that is the 
missing drawing? A. Yes, it is. 

Q55. Referring again to the letter, Exhibit 7, I note 
that you state, “I am sending you today layout and de¬ 
tail drawings of a water pump with your type of seal.” 
Can vou tell me from anvthing that vou have seen so far 

what the number of that lavout which vou sent with that 

• *> 

letter was? A. That must have been the drawing No. 
G-908949. 

Q56. Which is, of course. Exhibit 2? A. Yes. 

Q57. Were those detail drawings, Exhibits 9 to 12, 
made from drawing G-908949? A. Yes. They are de¬ 
tails for this seal assembly. 
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Q58. Then there is no question in your mind but that 
the layout referred to in the letter, Exhibit 7, is G-908949? 
A. That is correct. 

Q59. In that same sentence, in the letter, Exhibit 7, you 
use the expression “your type of seaL ,, What did you 
mean by the word “your”? A. I meant a seal using the 
materials which were also used in the Schwitzer-Cjom- 
mins seal. I state later in the letter that we re- 
518 designed the seal, and we did not want to adopt any 
of his proposals as they were. 

Q60. Then when you used the word “your,” you did 
not mean it in the sense that you considered the dedign 
of seal shown on Exhibit 2 to have been designed by 
Schwitzer-Cummins ? A. No. The design shown on !3x- 
hibit 2 was our own and has been shown to Mr. Schwitjzer 
on his preceding visit. 

Q61. I note also on the letter. Exhibit 7, that you state 
“instead of adopting the seal proposed on your draw¬ 
ing B-102005, we have re-designed it somewhat,” find 
that you go on to state the advantages of the redesigned 
construction. Is the construction shown on Exhibitf 2 
the redesigned construction? A. That is correct. And 
the expression “ redesigned/ * as far as I can recollect, 
means that it had been redesigned since Mr. Schwitzer’s 
visit to include the feature mentioned later on. 

Q62. Do I understand, then, that you talked with Mr. 
Sehwitzer on his visit up here prior to the letter of Oc¬ 
tober 17th which he wrote to Mr. Thorne? A. Yes. 

Q63. And I further understood you to say that Mr. 
Sehwitzer was shown the drawing. Exhibit 2, or tjhe 
drawing which preceded it? A. Yes. 

Q64. Do you recall whether Mr. Sehwitzer, at tihe 
time he saw your drawing, Exhibit 2, or the drawing 
which preceded it, said anything about having a similar 
type of seal? A. No. My impression was that he had 
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no design of this kind. As a matter of fact, I believe 
that his drawing B-102005 was prepared after his visit in 
order to meet some of our ideas. 

i 

Q65. I hand you a letter dated October 28, 1935, 

i 

519 from Schwitzer-Cummins Company to you and ask 
whether you recognize that letter which has been 
introduced as Exhibit 14? A. Yes, I do. 

Q66. Please read the letter. (Witness reading Exhibit 
14.) The letter indicates, does it not, that Mr. Schwitzer 
did not like your design which had been sent to him with 
your letter of October 24th, which you have previously 
stated \cas the design shown on drawing G-908949, which 
is Exhibit 2, and he goes into considerable detail to 
point out what lie considers to be the disadvantages 
thereof, and the advantages of the alternative structures 
which they had proposed in their drawing B-102005, 
which is Exhibit 6. Is that correct? A. That is cor¬ 
rect. 

Q67. I hand you a letter dated October 29th, 1935, 
which you wrote to the Sclrwitzer-Cummins Company 
-which is Exhibit 17 and ask whether you can identify 
that letter? A. I recollect the letter. 

Q68. Referring particularly to the second paragraph 
thereof, the letter indicates that you prefer your own 
design to that which they had submitted and that you 
were, by that letter, ordering six sets of parts as or¬ 
dered by purchase order 59207 CE. A. That is right.. 

Q69. I hand you Exhibit 16, which is purchase order 
bearing that number. Is that the purchase order re¬ 
ferred to in your letter? A. I did not see the purchase 
order at the time, but I see that the part numbers in 
this order are the same ones as the numbers in the 
drawings of this seal assemblv. 

Q70. What is the date which appears on this pur¬ 
chase order? A. The date is 10/24/35. 
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Q71. Which is, of course, a few days prior io 

520 your letter of October 29th, 1935, Exhibit 17! 
Does this help you to determine that this is prol>- 

ably the purchase order referred to in the letter, Exhibit 
17! A. Yes; it is the same list of part numbers as in 
mv letter of October 24th, Exhibit 7, to Mr. Schwitzer. 

Q72. I hand you a letter dated November 6, 1935, from 
Schwitzer-Cummins Company to Mr. Denkhous, Exhibit 
20, and ask whether you recall that letter? A. Yes, 
recall it. 

Q73. Please read it. (Witness reading Exhibit 20.) I 
call your attention particularly to the first paragraph on 
page 2 thereof. This indicates, does it not, that Schwit¬ 
zer-Cummins still were objecting to your design which von 
had asked them to build six sets of in your letter of 
October 29th, 1935, Exhibit 17, and that they would mucn 
prefer to furnish you with their standard rotating seal 
construction. A. That is right. 

Q74. I hand you a letter dated November 7th, 193^, 
which you wrote to Schwitzer-Cummins Company and 
which has been identified as Exhibit 21. This letter con¬ 
tains the statement that you are satisfied with the change 
that had been proposed by them to simplify the mamj- 
facturing of the parts you had ordered, and that volu 
wished they would go ahead with the manufacture of those 
parts; is that correct? A. Yes. 

Q75. I hand you a letter dated November 11, 193ij>, 
from Schwitzer-Cummins Company to you, which has been 
identified as Exhibit 22, and which states that the seal 
assemblies which they are furnishing you are beinjg 
shipped November 11, 1935. These are the parts 

521 which we have been referring to in the correspond¬ 
ence we have just discussed, and are the partjs 

ordered by your purchase order 59207 CE, Exhibit 16, ar^ 
they not? A. Yes; those were the parts. 




56 


Direct Examination. 

(Continued.) 

By Mr. Marvin: 

Q76. Mr. Schilling, after the six seal assemblies were 
shipped as noted in the Schwitzer-Cummins letter identi¬ 
fied as Exhibit 22, they were received in your plant, were 
they not? From your own personal knowledge you know 
they came in? A. Yes. * * * 

525 Q108. I hand you a letter dated November 6, 
Exhibit 20. In the sixth paragraph of this letter 

and continuing in the seventh paragraph I notice a refer- 
erence to a change in the spring retainer to prevent ex¬ 
plosion of the unit. Can you tell me briefly what that 
change was? To the best of your memory? A. Mr. 
Winkler proposed in this letter to expand one end of 
one of the spring retainers after assembly so that the 
spring pressure could not push the two retainers apart 
and make them slip out of the rubber bellows. 

Q109. In other words, from the letter, Exhibit 20, it 
appears that Mr. Winkler was afraid that the unitary 
structure of the seal would be disrupted by spring pres¬ 
sure, and interlocked the retainers to prevent excessive 
expansion of the retainers; is that correct? A. Yes. 

QUO. I now show you a letter you wrote to 

526 Mr. Winkler dated December 4th, 1935, and ask if 
vou remember this letter? A. Yes; I remember it. 

Qlll. Now, the letter of December 4th, 1935, to Mr. 
Winkler refers to the letter, Exhibit 20, does it not? A. 
Yes. 

1 Q112. In your letter of December 4th, 1935, you 
brought out the fact that although they have left suffi¬ 
cient material on the spring retainer for the spinning 
operation that this has not been done, and that you felt 
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that it was not necessary to do this spinning operation 
since the seals remained together as received; is that 
correct! A. Yes. 

Q113. And yon went on to ask that they change the 
front spring retainer and take off this extra metal wh^ch 
was required for the contemplated spinning operation; 
is that correct? A. That is right. 

Mr. Marvin: I offer the letter to Mr. Winkler dated 
December 4th, 1935, in evidence to be marked Schilli|ng 
Exhibit 31. 

Q114. I now hand you a Schwitzer-Cummins let 
dated December 6 , 1935, and addressed to you, and f 
you if you remember that letter? A. Yes, I do. 

Q115. I request that you read the body of the let 
into the record, please. A. “We acknowledge yoi 
of Dec. 4th enclosing vour drawing No. G-908960, wa 
pump seal spring front retainer. 

“We discovered the condition which you outlined 
your letter on the last jobs which we made and had 
ready changed our drawings so that the dimension 3 
show on your drawing as 7/16" was 13/32" on ours 

“From our layout we had not noticed that _ 

527 assembly would stay together by the action of ttae 
rubber alone. 

“All seals which you will receive in the future w|ill 
be corrected in the above manner.” 

Mr. Marvin: I wish to offer the letter dat^d 
December 6 , 1935, the body of which has just be£n 
read into the record, as Schilling Exhibit No. 32. 

Q116. Now, referring, Mr. Schilling, to these letters 
that are all directed to the unitary structure of the seal, 
that is, whether or not the seal will stay together as a 
unit if the spring retainers are not sprung over, is it nbt 
true that the rubber section in the rubber-like bellows as 
shown in Exhibit 2 was sufficiently heavy at the time of 
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your first design to maintain the unit together as a unit, 
that is, to maintain the spring within the rubber cup; 
that was inherent, was it not, in the original design as 
shown in Exhibit 2? A. Yes. We expected that it would 
be that way, and the first samples that we had actually 
did stay together. Otherwise we would have had great 
trouble in assembling them. 

Q117. Now, Mr. Schilling, I show you two layouts, both 
numbered 408508, and identified as Exhibits 25 and 26 
respectively, Exhibit 25 being a pencil drawing, and Ex¬ 
hibit 26 being an ink tracing, and ask you what is the 
major change in design between Exhibit 2, Exhibit 25 and 
Exhibit 26; particularly with reference to the seal ring? 
A. As far as the seal is concerned, the major change is 
leaving off the ears of the seal ring that kept it from 
rotating in the housing. 

Q118. You mean that Exhibit 25 shows a seal sub¬ 
stantially similar to the seal shown in Exhibit 2 with the 
exception that the ears on the sealing ring or washer 
528 have been removed; is that correct? A. Yes. 

Q119. I now direct your attention to Exhibit 26 
and ask you what change has been included in the seal 
ring? A. On Exhibit 26 the seal ring is shown with a 
slot and the snap ring has an extension opening in the 
slots so that the seal ring is restrained from turning in 
the body. 

Q120. Will you tell us briefly why you made the 
changes in the seal ring construction evolving from Ex¬ 
hibit 2 to Exhibit 25 and Exhibit 26? A. The first 
trouble that we had with the seals was, as shown on Ex¬ 
hibit 23, that the rubber bellows was spread out into the 
grooves in the pump body that are shown on Exhibit 2. 

Q121. What did you do to remedy that condition A. 
We thought that the pump might operate satisfactorily 
without the ring being held to the pump body by the 
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ears, since the friction between the rubber bellows and 
the seal ring was high enough to do that. For some time 
we ran pumps this way and they were satisfactory in ex¬ 
perimental installations, but later on we found that the 
seal ring wrould turn occasionally against the rubber bel¬ 
low’s, and it was then suggested by Mr. George Ritz to 
use the construction shown on Exhibit 26, which was 
adopted for production and use. 

Q122. By that you mean the snap spring having |a 
tang extending into the sealing washer to prevent rota¬ 
tion? A. That is correct. 

Q123. From vour letter of November 21st, previously 
identified as Exhibit 29, I see that you told Mr. Winkler 
that the water pump seal samples were installed in a 
number of oil pumps and are running satisfactorily sb 
far. In other words, at the date November 21st, 1935, 
these seals were giving complete satisfaction at 
529 that time. A. That is right. 

Q124. I notice that you used the term “oil” 
pumps. Did you mean “oil” pumps? A. No. That was 
an error. It reallv should have been discovered. Bat 
these seals vrere never run in anything but water pumps 
such as the installation in Exhibit 2. 

Q125. Now, Mr. Schilling, as a design engineer who is 
acquainted with the design and operation of water pumps 
in general, can you say that you w*ere well satisfied with 
this design of seal as shown in Exhibit 2? A. Yes. The 
pump seal was a very satisfactory pump seal. It was 
very satisfactory in operation from the start. As a mat¬ 
ter of fact, it was much better than any other pump as¬ 
semblies that we had run before. 

Q126. It was better from an operation standpoint, I 
take it. than the production sealing arrangements use<p 
on cars previous to this date that the present seal wen^: 
into production? A. Yes. 



GO 


Q127. After vou installed the seals in the pumps or 
caused them to be installed in pumps, can you estimate 
approximately the time that you were satisfied in your 
own mind that the design was practical and would be sat¬ 
isfactory in an automotive engine? A. I would say that 
approximately at the first of January, 1936, I was satis¬ 
fied that the seals were performing as expected. There 
would be further development work necessary and that 
could be taken care of by the experimental department. 

Q128. I take it that any further development from 
your previous answers did not have to do with the seal 
per se as shown in Exhibit 1; that is the unitary 
530 structure of the rubber envelope containing the 
springs? A. No, there was no major change after 

that. 

Q129. I notice from Exhibit 23 that as early as No¬ 
vember of ’35 seals had operated in actual installations 
in automobiles that were running at the proving grounds 
for several thousand miles; is that correct? A. Yes. 

Q130. Before I close, I want to make sure of one 
thing. You are the inventor of the subject matter in¬ 
volved and shown in Exhibit 2, are vou not? A. Yes. 

7 » 

• • * 


Cross-Examination. 

534 Bv Mr. Lockwood; 

XQ142. You have spoken several times in your 
deposition about the seal construction in Exhibit 2 being 
“our own.” You mean by that that anyone else was asso¬ 
ciated with you in making this invention? A. Yes. As far 
as the actual work of making up drawings and carrying it 
through the development, I must say in an organization 
like Olds Motor Works the credit for development has 
to be split to a certain extent among the men who take 
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part in it, but the original idea of the arrangement of th|e 
elements such as you see in Exhibit No. 2 was my owp 
personal invention. 

XQ143. How did you set that up? What was thie 
first thing you did after you invented it? A. As 1 
recall, I made up a very rough sketch by tracing part 
of the outline from an existing drawing, and then jl 
handed it to Mr. Fred Johnson to make an accurate 
535 layout. We modified it a little bit during that 
process. The drawing, Exhibit 2, was made from 
this lavout of Mr. Johnson’s. 

XQ144. Now, do I understand from your testimony 
that it was this drawing, Exhibit 2, that you showed to 
Mr. Schwitzer on his visit here, to illustrate your seal? 
A. As far as I can recall that was the drawing he saw 
at the time, although it probably was not quite finisheq, 
hut it showed ail the elements in the same relation. 

XQ145. Do you recall whether or not Mr. Schwitzer 
made more than one visit to the Olds Motor Works about 
this seal ? A. He may have, but that was the only 
visit where I talked with him. 

XQ146. You only saw him one time? A. That i 
right. 

XQ147. Would you recall whether or not there was 
anyone with him at the time you saw him? A. Yes, j[ 
am quite certain we went up to the drafting board to¬ 
gether, where Mr. Anderson was working at this draw¬ 
ing, and discussed it. 

XQ148. What I meant was, did Mr. Schwitzer have 
any of his associates with him? A. Oh, no; he was 
alone. 

XQ149. Now, it has been testified in this proceeding 
that Mr. Schwitzer paid a visit to this department and 
saw Mr. Thorne. On October 2nd; do you recall whether 
or not that would he correct, or would that be the dat^ 
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that you saw him? A. I wouldn’t be able to say the 
date. 

iXQ150. Well, if that is correct, would you still say 
that he saw Exhibit 2, either in the finished or unfin¬ 
ished state? A. That is inv recollection. It is 
536 possible, however, that he saw the drawing that 
was made previously to this time by Mr. Johnson. 

XQ151. Well, now, I think it quite important to know 
whether or not he saw or was shown Exhibit 2 at the 
time of his visit, and I’ll show you, to refresh your mem¬ 
ory, your Exhibit No. 3, the Gate Report showing that 
there were two Schwitzers here on October 2nd, would 
that help you to recall what transpired in connection with 
anv disclosure at that time to Mr. Schwitzer? A. No; 
my recollection is that Mr. Schwitzer was alone, but, 
of course, whoever was with him might have been in the 
building, but I might not have seen them. I certainly 
don’t recall the date October 2, and mv recollection was 
that Mr. Schwitzer’s visit was nearer to the date of his 
letter of October 17. 

XQ152. But you still insist, do you, that when he was 
here, or, rather, when you saw him here, you showed 
him the seal construction just as it now appears in 
Exhibit 2? A. That is as I recollect. 

XQ153. And that it was Exhibit 2 with that seal 
construction that was shown to him? A. It may not 
have been Exhibit 2, but the previous drawing, as I men¬ 
tioned before. But it is my recollection that we dis¬ 
cussed the seal design of that nature and actually had a 
sketch of it by that time. 

XQ154. Where did that discussion take place? Was 
it on a drafting board? A. I think it was part of the 
time in Mr. Thorne’s office and part of the time it was 
at the drafting board. * * *. 
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BEFORE JUDGE O’DOXOGHUE. 

Testimony of ROBERT SCHILLING, a witness 
127 called for and on bebalf of the plaintiff, hav¬ 

ing first been duly sworn, was examined and 
testified as follows: 

The Assistant Clerk: State your full name. 

The Witness: Robert Schilling. 

Direct Examination. 


By M r. Raisch: 

Q. Will you state your age and occupation, Mr. 
Schilling? A. My age is 43; I am employed as en¬ 
gineer, Central Office, General Motors Corporation, De¬ 
troit, Michigan. 

Q. How long have you been employed by General 
Motors Corporation? A. I have been employed since 
September, 1927, in various divisions of General Mo¬ 
tors. 

0 - Will you name the divisions in which you have 
been employed? A. Olds Motor Works from 1927 to 
1932; Buick Motor Company, from 1932 to 1933; Olds 
Motor Works from 1933 to 1937, and since that date at 
the Central Office. * * * 

Q. Mr. Schilling, are you a graduate engineer? 
12S A. Yes, sir. 

Q. What type of engineering did you special¬ 
ize in? A. I graduated from mechanical engineering 
at the Engineering College of Munich. 

Q. Mr. Schilling, while you were working at Olds 
and associated with Mr. Thorne, can you tell us just 
what your engineering work consisted of? A. I was 
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in charge of supervision of design work on engines, 
motor car engines for the Oldsmobile 6 and 8 cylinder 
cars. 

Q. Can you tell us some of the particular de- 
129 signs that you worked on? A. We redesigned 
within the period 1935-1936. We redesigned the 
engines completely. 

Q. Mr. Schilling, I show you Exhibit 1; can 
i 129 you tell me what that Exhibit No. 1 is? A. Yes. 

Those are the parts that form the seal in the 
! water pump of the Oldsmobile engines which we worked 
on during the time that I was employed by Olds Motor 
Works. 

Q. When did you start working on water pump seals 
1 at Olds? A. We worked on various types of water pump 
seals all the time and considered new designs almost any 
one of the years I was working there. * * * 

Q. Will you tell us -what the first step was that 

133 was taken that led up to this seal? A. While 
we were trying to collect ideas about any type 

of seal, an arrangement of this type occurred to me. I 
made a rough sketch and brought it down to the office 
and had one of the draftsmen make a rough layout, so 
1 as to get an idea if it would fit into the available space, 
and then later we started the complete layout of 

134 it to scale, showing all of the features we intended 
to have. 

Q. When did you make this rough layout that you 
brought down to the Olds Division? * • * 

Bv Mr. Raisch: 

m 

Q. Mr. Schilling, you just referred to a sketch 

135 that you had brought down to your office; can you 
tell me what features in that sketch that you brought 
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to the office will be found in this seal as present in Ex} 
liibit 42? A. The main feature of this sketch and the 
one that was different from anv of the seals that we 
had sketched before was that the rubber bellows was; 
put on the outside of the springs and spring retainers; 
and had flanges extending inwardly in front of the 
spring retainers. In this location the rubber is on the 
outside and has a flange at the front and goes inwardly, 
and at the rear that goes inwardly; further, this as¬ 
sembly was fastened in the pump body and stationary} 
there. Various others have been in the pump impelled 
and rotated with it. 

Q. In other words, that sketch showed the rubber 
envelope which contained the spring and the two spring 1 
retainers? A. Yes. 

Q. I show you this Exhibit Xo. 2; have you seen that 
drawing before, Exhibit Xo. 2? A. Yes, sir. 

Q. When did you see Exhibit No. 2 for the first time? 
A. At the time it was made, during October, 1935. 

Q. Is that drawing, Exhibit Xo. 2—has that 
136 drawing been revised? A. Yes, sir. 

Q. Can you tell us what those revisions con¬ 
sisted of? 

A. The revisions consisted of a number of minor 
changes in the sealing parts. 

Q. Can you tell us what those minor revisions were? 
A. Yes. The rubber bellows was changed at this rear 
end in the location that corresponds to the part that is 
squeezed between the carbon washer and the rear spring 
retainer; the rear spring retainer also was changed 
slightly to conform to the changes in the rubber bel¬ 
lows. 

Q. Will you tell us how you happened to make those 
changes? A. Those changes were made at the sugges¬ 
tion of the Sehwitzer-Cummins Company. 
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Q. Whom did you contact at that time that repre- 
i sented the Schwitzer-Cummins Company? A. I had 
seen Mr. Louis Schwitzer, and after that I had corre¬ 
spondence with Mr. Beier and Mr. Winkler. 

Q. Is Mr. Winkler the witness that appeared on this 
stand vesterdav? A. Yes, sir. 

Q. And are Mr. Schwitzer and Mr. Beier in the court¬ 
room here? A. Yes, sir. 

137 Q. Do you recall when you first talked with 
Mr. Schwitzer about this type of seal? A. Yes, 
sir. 

Q. When was that? A. On the 2nd of October, 1935. 

Q. Where did you talk with him? A. In the engi¬ 
neering department of the Olds Works in Lansing. 

Q. Did you request Mr. Schwitzer to come up to 
Olds so you could talk with him about this seal? A. 
No, I did not. 

Q. When you conferred with Mr. Schwitzer at the 
Olds Motor Works on October 2nd, can vou tell us 
! briefly what you disclosed or what you conversed with 
him about? A. We showed him either the drawing. 
Exhibit No. 2, in an unfinished stage, or a previous sketch 
that preceded this drawing but showed the same ele¬ 
ments, and asked him his opinion of this seal installa¬ 
tion, or asked him for further suggestions as to how 
to make it a better and cheaper seal. 

Q. What was Mr. Schwitzer’s purpose in coming to 
the Olds Division at that time? A. I do not know what 
the purpose of that particular visit was. 

Q. In your conversations with Mr. Schwitzer 
i 138 at the Olds Works on October 2nd, did he men¬ 
tion any other seals besides the seal with the rub- 
! her envelope on the outside of the spring? A. Yes, I 
think we were discussing quite a number of seal de¬ 
signs. 
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Q. Are you familiar with this seal, Exhibit No. 41? 
A. No, I have not seen a seal of exactly this type be¬ 
fore. 

Q. Have you seen one that was similar to Exhibit 
41 ? A. I think I have seen illustrations or drawings 
of it, but I have never handled a part of this nature. 

Q. Mr. Schilling, I show you an original drawing 
which we can identifv as Exhibit No. 43— 

m 

Mr. Raiscli: Your honor, at this time I would 
like to offer in evidence Exhibit 41 and Exhibit 
42. Exhibit 4? is this seal and Exhibit 42 is the 
pump— 

By Mr. Raisch: 

Q. Have you seen Exhibit 43 before? A. Yes, sir. 

Q. ('an you tell us what Exhibit 43 is? A. That is 
a part of the seal under discussion, namely, the rubber 
bellows used in this water pump seal. It is a detail of 
the rubber bellows in this water pump seal. 

(,). IVhen was this rubber bellows, Exhibit 43, drawn? 
A. According to the date of the drawing, Octo- 
139 ber 21, 1935. 

Q. It was the customary practice to date your 
drawings at Olds? A. Yes, sir. 

Q. When did you date the drawings? A. There was 
no absolutely uniform practice. Mostly a drawing was 
dated when it was finished. 

0. Does this drawing, Exhibit 43, bear any evidence 
of having been revised? A. Yes, sir. 

Q. How do you know that it was revised? A. There 
are a number of notations on the upper right-hand cor¬ 
ner noting when revisions had been made on the draw¬ 
ing. 

Q. When was drawing Exhibit 43 revised? A. The 
llrst time, November 26, 1935. 
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Q. Were there other revisions noted? A. The second 
revision was on January 16, 1936. 

Q. Is there any evidence on this drawing, Exhibit 43, 
that it has been changed or revised? A. There is an¬ 
other alteration on May 4, 1936, but that is not a change 
of the part itself, but only a change of the number under 
which it was recorded. 

Q. Aside from the legends or written notations 
140 of the revisions, is there any other evidence on 
this drawing. Exhibit 43, that it has been changed? 
A. Yes, you can see that the drawing has been erased 
and you can see the erasures in various locations. 

Q. Is it very clear, if you hold the drawing up to the 
light, as to what the construction w T as before it was 
altered to its present form? A. Yes, it is. 

Mr. Raisch: Your honor, would you care to look 
at that through the light? The witness can point 
out to you what changes he sees, if your honor 
so desires. 

The Witness: There is a change at the inner 
end of the rear flange w r here there is some rubber 
added on both sides, here and here (indicating). 
The old erased line shows that the original shape 
had a little bit less rubber in it. There is a 
second change at the rear corner. The rear cor¬ 
ner at one time had been circular, and after that 
it had been almost square, and then it had been 
made with a 30-degree angle. 

Mr. Raisch: May w*e have these identified as 
Exhibits 44, 45 and 46? 

(The documents referred to w*ere marked as 
Plaintiff’s Exhibits 44, 45 and 46, for identifica¬ 
tion.) 
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141 


i 

The Court: You do not contend a lay person 
could see these changes looking through that draw¬ 
ing in the light; you would have to show them to 
them. You know w’hat was rubbed out, but no¬ 
body could see it from the drawing itself. 

The Witness: No, not without some special 
effort, or enlarging it. 

The Court: A lay person can see something 
has been rubbed out, but a lay person could nop 
see what wrns on there at first. 

The Witness: No, not unless he was familiar wit|i 
it. 

The Court: Unless he was told by you tli 
change that had been made? 

The Witness: That is right. 


Bv Mr. Iiaisch: 

•> 

Q. Mr. Schilling, I want you to think carefully again 
and reconsider the question as his honor has put it to 
you. Can a lay person—and have you not actually seen 
a lay person take this drawing and point out from the 
erasures, what the original form was of Exhibit 43? A. 
I will have to say there that a lay person can see the 
original lines but he cannot see in which way they 
were connected. 

Q. Just what do you mean by a lay person, Mr. 
Schilling? A. Someone who is not familiar with the 
way drawings look after they have been handled in a 
drafting room or who is not very familiar with the en¬ 
gineering drawings as a whole, and especially one not 
familiar with this particular design. 

Q. Could any draftsman easily tell what changes 
142 had been made by referring to the lines on Ex¬ 
hibit 43? A. He could see the lines had been on 
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there, but which lines connect to which, he could not 
be sure. 

Q. Could an engineer in inspecting Exhibit 43 see 
from the erasures what the original form of rubber had 
been? A. There are a number of possibilities that he 
could reconstruct. 

Q. Could anyone that had worked on this drawing. 
Exhibit 43, and who was familiar with this construction, 
by examining Exhibit 43 in its present form, easily de¬ 
termine what its original form was before revision? A. 
Yes, anybody who had worked on it at the time could 
refresh his memory by looking at those erased lines and 
reconstruct what the part had been. 

The Court: You mean a person who had made 
the changes and modifications? 

The Witness: That is correct. 

By Mr. Raisch: 

Q. For instance, any engineer that was in your de¬ 
partment and 'who was familiar with these drawings, 
whether he had made them or not, could tell how the 
changes were made by examining Exhibit 43, could he 
not? A. Yes, anybody who had seen the various states 
of development could reconstruct them by studying the 
drawing. 

Q. Can you name some of the individuals in 
143 your department that were familiar with Exhibit 
43 before it was changed? A. Mr. Thorne and 
Mr. Lewis. 

Q. Are both Mr. Thorne and Mr. Lewis in the court¬ 
room? A. That is correct. 

Q. I show you Plaintiff’s Exhibit 44: can you tell 
me what this exhibit is, Mr. Schilling? A. Exhibit 44 
is a large drawing showing the first form in which the 
sleeve was drawn on Exhibit 43—is it Exhibit 43? 
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Q. That is right. When was this drawing, Exhibit 
44, made? A. According to the date on it— 

Q. No, tiie drawing itself, Exhibit 44. A. The draw¬ 
ing was made a few davs ago. 

Q. What was the purpose of making this drawing. 
Exhibit 44, a few days ago? A. The purpose was to 
reconstruct the original shape of this rubber bellows 
from the old lines visible on Exhibit 43. 

Q. This Exhibit 44 docs show’ the bellows, that is, the 
rubber bellows as it existed on October 21, 1935? A. 
That is correct. 

Q. Do you have any trouble in deciding what 

144 the original form of this bellow’s was on Exhibit 
43 as of October 21, 1935, when you had the Ex¬ 
hibit 43 to look at? A. No, I can see only correspond¬ 
ing lines on the original drawing. 

Q. And you have a clear recollection that this bellows 
on October 21, 1935, existed as show’n in the sketch, Ex¬ 
hibit 44? A. That is correct. 

Q. I now show* you a sketch w’hicli has been identified 
as Exhibit 45, can you tell me what this Exhibit 45 shows? 
A. That shows the form of the same part after the 
alterations in the drawings which are noted here as 
Revision A and made on November 26, 1935. 

Q. In other words, this Exhibit 43 is a revision, “A,” 
dated 11/26/35? A. That is right. 

Q. And behind this revision appears some initials? 
A. Yes. 

(>. Can von tell me whose initials those are? A. 
Those are Mr. Lewis' initials. 

Q. What is the purpose of those initials? A. To 
identify the man w’ho made the change on that drawing. 

Q. So, then, it is clear to you that on Novem- 

145 her 26, 1935, Exhibit 43 was revised so that it 
appeared at that time as shown in Exhibit 45? 

A. That is right. 
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Q. And you have a clear recollection of that fact? A. 
Yes, sir. I have refreshed my memory by studying the 
lines on Exhibit 43 so I can be positive about just what 
the shape was. 

Q. I show you a letter which is in evidence here as 
Exhibit No. 7. Will you please read that letter so that 
his honor can hear it? A. You mean to read it outloud? 

Q. Yes. A. This is a letter from myself to Mr. 
Louis Schwitzer. 

The text reads: 

“Referring to your letter of October 17th to 
Mr. M. A. Thorne, I am sending you today layout 
and detail drawings of a water pump with your 
type of seal. Instead of adopting the seal pro¬ 
posed on your Drawing B-l02005, we have rede¬ 
signed it somewhat. The main advantage of our 
design is that the pump can be disassembled by 
pressing on the rear face of the pump shaft. The 
clearance between impeller and body is smaller 
than the clearance in the seal, so that the impeller 
will rest on the body and permit removal of the 
pump shaft without damaging the seal. 

“Please advise if you have any objections 
146 against this design. If not, we will build six ex¬ 
perimental pumps of this type and ask you to fur¬ 
nish us the following parts”— 

Shall I read the list of those parts through? 

Q. You might do that, yes. A. “G-908957, water 
pump seal. “G-90895S, spring, water pump seal. 
“G-908959, retainer, water pump seal spring, rear. 
“G-908960, retainer, water pump seal spring, front. 
“G-908961, washer, water pump seal. 

“We should prefer you to put on these drawings the 
specifications necessary to insure satisfactory operation, 
or, if preferable, to make your own detail drawings. 
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“A purchase order for these parts will follow sepa¬ 
rately.” * * * 

Q. What was the main advantage of enclosing 
148 the spring in the rubber bellows rather than hav¬ 


ing the spring without the bellows, as shown ih 
Mr. Schwitzer’s drawing, Exhibit 6? A. With the rub¬ 
ber put on the outside of the spring we could make an 
assembly of all of these sealing elements, consisting of 
springs, spring retainers and rubber bellows, and then 
drop that whole assembly into the pump. 

In Mr. Schwitzer’s design it was necessary to as¬ 
semble the pieces one by one, or to provide a special 
housing in which they could be pre-assembled before 
being put into the pump. 

Q. You objected, then, I take it, to the Schwitzer de¬ 
sign because it required the assembly, piece by piece, in 
the pump housing? A. That was one of the points w^ 
were objecting to. 


Q. On Mr. Schwitzer’s drawing, Exhibit 6, how man^’ 
flanges are there on the rubber bellows or sleeve? A. 
Only one flange. 


Q. So the spring then only abuts against one flangd, 
rather than against two, as proposed in your design!? 
A. Yes, sir. 

Q. Now, in your letter of October 24, 1935, Exhibit 
7, you state that “instead of adopting the seal proposed 
on your Drawing B-102005, we have redesigned it some¬ 
what.” Referring to these sketches you have in youir 
149 lap, do they, in view of this Exhibit 44—Can you 
tell me what the form of the rubber sleeve was; 
at the time you wrote this letter of October 24th, Ex¬ 
hibit 7, to Mr. Schwitzer? A. It was the form shown 
on Exhibit 44. 

Q. Now, referring to the original drawing, Plaintiff’s 
Exhibit No. 43, when was the seal next changed, that is, 
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the seal envelope or rubber sleeve? A. Do you mean 
the date of the first revision? 

Q. Yes, the date of the first revision. A. The date 
of the first revision was November 26, 1935. 

Q. Can you tell us what form the rubber sleeves took 
after the first revision, November 26, 1935? A. The 
form shown in Exhibit 45. 

Q. When was Exhibit 45 made? A. Just a few’ days 
ago. 

Q. And what was the purpose of Exhibit 45? A. 
The purpose w r as to reconstruct the shape of this rub¬ 
ber bellows at the time the Revision A, dated 11/26/35, 
was made on Exhibit 43. 

Q. Did you have any difficulty upon examining Exhibit 
43 to determine w’hat those revisions wrere, as shown in 
Exhibit 45? A. No. By observing the old erased lines 
on Exhibit 43 I can reconstruct just how the shape 
150 had been previous to the later revisions. 

Q. By taking Exhibits 44 and 45 can you show' 
his honor what the changes from the one form to the 
other consisted of? A. This is the first form (indicat¬ 
ing), Exhibit 44; and this is the second form, Exhibit 45. 
Some more material has been added on the inner end of 
what wre call the rear face on both sides. Here (indi¬ 
cating), it is changed to this shape; and here (indicat¬ 
ing), it is changed to this shape. There is also a change 
in the sharpness of the outer rear corner of the product. 

Q. I show you Exhibit 20 here in evidence, which is 
a letter written by Herman Winkler, Chief Engineer of 
Schw'itzer-Cummins Company, to your Mr. Denkhaus, at 
Olds Motor Works. Referring to this letter, does that 
letter, Exhibit 20, show' any changes in the rubber seal 
w r hich appears on Exhibit 45? A. Yes. This letter, 
Exhibit 20, in the fourth paragraph describes the changes 
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which constitute the difference between Exhibit 44 sind 
Exhibit 45. 

Q. These changes, then, I take it, or some of them 
that appear on Exhibit 45, were suggested by Mr. Wink¬ 
ler of the Schwitzer-Cuinmins Company and not by yoiir- 
self? A. That is right. 

Q. Can you point out to his honor which of 

151 these changes are shown on Exhibit 45 were sug¬ 
gested by Mr. Winkler of the Schwitzer-Cummpis 

Company? A. The addition of rubber at these two points 
on the rear flange and a sharpening of the outer r^ar 
corner. 

Q. In other words, they changed the form of 
seal from this rounded corner up to a square cornej 
A. Yes. 

Q. Will you point that out to his Honor? 
changes from a round to a square corner. 

Q. And those shoulders, they increased the thicknd 
of the shoulders? A. That is correct. 

Q. By about how much would you say? A. They ijn- 
creased it by about one third. 

Q. By referring to this exhibit, the original drawinjg, 
Exhibit 43, can you tell us in inches, approximately hc|w 
much they increased it? A. They increased it frojm 
approximately an eight of an inch to five thirty-seconds, 
which would be an increase of one fourth of the original 
dimension. 

Q. Or one thirty-second of an inch? A. That 
right. 

Q. Now, referring to Exhibit 43, the original 

152 drawing, when was it next revised? A. The second 
revision was made on January 16, 1936. 

Q. This notation of the revision appears on the draw¬ 
ing itself in the upper right-hand corner! A. That Is 
right. 
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Q. When was the next revision that was made! A. 
The next revision consisting in removing the sharp cor¬ 
ner that had been produced by the previous change and 
substituting a 30-degree slope. 

Q. Was that change suggested or made by Olds, the 
30-degree? A. Yes, that was made on the basis of 
the experience at Olds. 

Q. I show you a drawing which has been identified as 
Exhibit 46; does that drawing represent the form of 
the rubber sleeve after Revision B on 1/16/36? A. Yes. 

Q. Now, this drawing, Exhibit 46, was also made 
within the past week, merely to exemplify the changes 
made? A. That is right. 

Q. Will you compare Exhibit 45 with Exhibit 46 and 
show his honor the change that was made in the sleeve? 
A. The only difference between these two construc- 
tibns is that in Exhibit 46 the corner has been cut off 
here, the sharp corner has been removed. There is no 
change in the flange on this end or on the other end. 

Q. Now, will you point out to his Honor the 
153 difference in the sleeve as originally designed by 
you at Olds, Exhibit 44, and the sleeve, Exhibit 46, 
as' it was finally adopted and used by Olds? A. The 
sum of these two changes really amount to only a change 
at the inner end of the rear flange where some material 
has been added. The two changes that had been made 
at the outer corner almost cancel each other so that the 
sleeve, after the second change, is very nearly the same 
as it had been before the first change. 

Q. Of the changes proposed by Schwitzer-Cummins 
in this rubber envelope or sleeve, what change remained 
in the form as finally—what changes, if any, remained 
in the sleeve as finally used by you at Olds? A. We 
changed or added about a thirty-second of an inch of 
material at the rear end of the inner flange. 
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Q. Would the addition of the thirty-second of an inch 
on the rear flange have any effect on the explosiveness 
of the seal? A. None whatever. 

Q. In other words, in your opinion, the seal as showjn 
in Exhibit 44 would be just as self-contained as th^t 
shown in Exhibit 46? A. Yes, sir, absolutely. 

Mr. Raisch: Will you identify this as Exhibit 
154 47 please? 

(The document referred to was marked as Plain¬ 
tiff’s Exhibit 47, for identification.) 


Bv Mr. Raisch: 

Q. I show you an item identified as Plaintiff’s Ex¬ 
hibit 47; can you tell us what this is ? A. That is a 
drawing of the rear spring retainer as used in the water 
pump seal under discussion. 

Q. When was this drawing, Exhibit 47, made? A. The 
date on it reads October 21, if I am not mistaken, 1935. 

Q. Is this drawing. Exhibit 47, in the same form that 
it was as originally drawn? A. No, it has had several 
revisions. 

Q. How do you know that it has been revised? A. 
There are two revisions noted on the right-hand upper 
corner of the drawing. 

Q. Aside from the revisions noted, is there any evi¬ 
dence in the drawing that it has been changed? A. 
Yes, there is evidence of erasures and some of the old. 
lines are still visible on the paper. 

Q. Could anyone who was familiar with the—let us 
put it this way: Would any draftsman or engineer have 
any difficulty by looking at the drawing, Exhibit 47, 
through the light, in determining what the orig- 
155 inal construction was? A. No, anybody who had 
seen the drawings in the various stages, especially 



78 


someone who had worked on it, should be able to recon¬ 
struct it into the various forms that it had. 

Q. Who saw this drawing, Exhibit 47, in the Olds 
Works before and after it was changed? A. Mr. Thorne 
and Mr. Lewis. 

Mr. Raisch: I wish to identify these as Exhibits 
48, 49 and 50. 

(The items referred to were marked as Plain¬ 
tiff ’s Exhibits Nos. 48, 49 and 50, for identifica¬ 
tion. ) 

By Mr. Raisch: 

Q. T show you an item identified as Plaintiff’s Ex¬ 
hibit No. 48; will you tell his Honor what that exhibit 
is? Will you hold it up so his Honor can see it? A. 
It shows the reconstruction of the original form of the 
part shown on Exhibit 47 as it was before the first 
change was made. 

Q. Do you have a clear recollection as to what the 
original form of this rear spring retainer, Exhibit 47, 
was? A. Yes, sir. I recollect it to have been just as 
shown on Exhibit 48, and I can corroborate that by look¬ 
ing at the old erased lines on Exhibit 47. 

Q. So this is the form of the rear spring re- 
156 tainer, Exhibit 48, that it took as of October 21, 
1935? A. That is right. 

Q. Were there any other revisions of this spring re¬ 
tainer, Exhibit 47? A. The first revision was on Octo¬ 
ber 26. 

Q. Pardon me. It was revised for the first time on 
October 26, and that you find from the legend which 
appears on the drawing. A. That is correct. 

Q. By examining the drawing, can you determine 
what that revision was? A. Yes, sir. By examining 
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the drawing of the other parts with which this was con¬ 
nected, I can reconstruct the form the spring retainjer 
had after the first change. 

Q. I show you Exhibit 49; can you tell me what that 
shows? A. Exhibit 49 shows the form that the rear 
spring retainer had after the revision made on Novem¬ 
ber 26. 

Q. By holding Exhibits 48 and 49 up to the light, 
can you point out to his Honor the difference in the form 
of the two retainers? A. The part is changed consider¬ 
ably in appearance. The only piece left the same is tl^e 
cylindrical portion. The part has been changed froin 
a doubled-up construction to a single thickness 
157 part and has been made bigger in diameter also. 

Q. Was the change shown in Exhibit 49—who 
was that suggested by? A. That wras a change made ait 
the suggestion of Mr. Winkler as outlined in his letter, 
Exhibit No. 20. 

Q. In other words, in this letter, Exhibit 20, of No¬ 
vember 6th, 1935, Mr. Winkler states: 

“We have changed the rear spring retainer so as tp 
be consistent with the above remarks.” 

Is this the change shown in Exhibit 49 that he re¬ 
ferred to? A. Yes, the difference between Exhibit 4& 
and Exhibit 49 represents the change referred to by Mr. 
Winkler in Exhibit No. 20. 

Q. From the standpoint of preventing the rubber 
seal from flying apart or exploding, so to speak, can 
you see any difference from that standpoint in the re¬ 
tainer shown in Exhibit 49? A. No, sir. 

Q. Was the change in the rear spring retainer shown 
in Exhibit 49 used in the final seal made by Olds? A 
No, sir. 
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Q. I show you a drawing which has been identified 
as Plaintiff’s Exhibit 50; can you tell me what 

158 this drawing, Exhibit 50, exemplifies? A. It 
shows the form of the rear spring retainer after 

the second revision. 

1 Q. The second revision is noted where? A. The 
second revision is noted on Exhibit 47 as Change B 
dated January 16, 1936. 

Q. Now, referring to Exhibits 49 and 50, can you show 
his Honor the difference in those two exhibits? A. The 
main change between these two exhibits is that the 
flange has been reduced in diameter from the larger di¬ 
mension back to a smaller dimension so that it is prac¬ 
tically the same again as it had been on Exhibit 48. 

Q. I notice that in Exhibit 49 the flange appears to 
extend outwardly at an angle so that it has a hook on 
it? A. Yes. 

Q. Does that appear in Exhibit 50? A. No. That 
hook also has been removed and the flange is now straight. 

Q. Would you say that from the standpoint of mak¬ 
ing a seal non-explosive, that the spring retainer shown 
in Exhibit 50 is as good as that shown in Exhibit 49? 
A. Yes, sir. 

Mr. Raisch: Will you identify these, please? 

159 (The items referred to were marked as Plain¬ 
tiff’s Exhibits 51, 52 and 53, for identification.) 

Bv Mr. Raisch: 

•> 

Q. I show you a document identified as Plaintiff’s 
Exhibit 51; can you tell me what that is? A. That 
shows the front spring retainer, also a part of the seal 
assembly under question. 

Q. When was this drawing made, Exhibit 51? A. 
It is dated October 21, 1935. 
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Q. These drawings, Exhibits 43, 47 and 51, we^e all 
made under your supervision while at Olds? A. Yes, 
sir. 

Q. Has this drawing, Exhibit 51, been revised? 

Yes, sir. 

Q. How do you know that? A. There are two change 
notations in the upper right-hand corner, and voii 
also see some of the erasures and some of the ori ; 
lines. 

Q. Can you tell me what those changes consisted of; 
were they important changes in design? A. The length 
of the cylindrical part has been increased in Changje A, 
and it has been decreased in Change B. 

Q. I show you Exhibits 52 and 53; those are 
160 drawings that have been made recently, are they? 

A. Yes, sir. 

Q. What do those drawings, Exhibits 52 and 53 
emplify or show? A. Exhibit 52 shows the part, 
liibit 51, as it was before the first revision previous to 
October 21st, and Exhibit 53 shows the same part after 
the first revision made on November 26, which sijnply 
consisted in lengthening the cylindrical portion. 

Q. Why did you want to lengthen the cylindrical 
portion as shown in Exhibit 53? A. That was projiosed 
also by Mr. Winkler in his letter, Exhibit No. 20. 

Q. Exhibit 20 is the letter of November 6, 1935? A. 
Yes. 

Q. Where does lie propose that; can you read that 
part? A. The sixth paragraph says: “On the rear 
spring retainer we have added an operation at assembly 
which will prevent the unit from becoming disassembled 
and facilitate easier handling/’ 

Q. What did he propose to do, Mr. Winkler of 
Schwitzer-Cummins, with this sleeve on this rear spring 
retainer? 


ex- 

Ex- 
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A. He made the cylindrical portion somewhat 

161 1 longer and then proposed to spin it outwardly so 

it wrould interfere with the other spring retainer, 
in order to make it impossible for the two spring retain¬ 
ers to expand -with respect to each other, and therefore 
make it impossible for them to slip out of the rubber 
bellows. 

Qi Mr. Winkler of the Schwitzer-Oummins Company in 
his letter of November 6th refers to a drawing, No. 
C-102101. This is in evidence as Beier’s Exhibit N. 

Mr. Raisch: We also have here, your Honor, a 
photostatic acknowledgment of that drawing, Ex¬ 
hibit N. 

By Mr. Raisch: 

Q. Can you show* his Honor w’here the rear spring 
retainer w*as proposed to be spun over by Schwitzer- 
Cummins? A. This is the cylindrical extension of the 
rear spring retainer which is spun outwardly so that 
the 'other spring retainer could not slip over and allow 
the spring to disengage the parts from the rubber bel¬ 
lows. 

Q. Did Olds ever spin over the rear spring retainer— 
the front spring retainer, to lock the tw*o together? A. 
None of the parts ever w*ere spun over that way. 

Q. Why did you not spin the front spring retainer 
over? A. It was not necessary. The unit stayed as¬ 
sembled and showed no tendency to explode, even with¬ 
out the separation. 

Q. So you found the unit was non-explosive 

162 even without spinning over the front spring re¬ 
tainer as proposed by Schwitzer-Cummins ? A. 

That is right. 
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Q. As finally adopted by yon and used, is the front 
spring retainer as shown in Exhibit 52? A. Essen¬ 
tially. 

Q. What difference was there? A. I do not know 
exactly what the original length had been, but it was 
possible it was different by a thirty-second of an inch 
or so after the two changes had been made, but the 
spinning operation that had been considered for some 
time was definitely left and the form of the spring re¬ 
tainer was cylindrical. 

(Certain documents were marked as Plaintiff ) 
Exhibits 54, 55 and 56, for identification.) 


Bv Mr. Raisch: 

m 

Q. I now show you a drawing which has been iden¬ 
tified as Plaintiff’s Exhibit 54; wfill you tell me what 
this drawing is? A. This is a drawing recently made 
showing the seal design in its original form before the 
changes which had been suggested by Mr. Winkler. 

Q. Is your recollection clear that Exhibit 5^ 
163 shows the seal assembly as originally designecjl 
bv vou? A. Yes, sir. 

Q. Is this design of the form shown in Exhibit 54— 
Let me ask it this way: How did you arrive back at tM 
original assembly of your seal there as shown in Ex¬ 
hibit 54? A. By looking at the drawings, Exhibits 43, 
47 and 51, and Exhibit No. 2, and finding the original 
and now erased lines on these drawings and consulting; 
my memory, I am able to reconstruct the original shapes 
of all the parts and the way they were assembled to 
form the seal. 

Q. To whom did you show drawings in the form o^ 
the seal as shown in Exhibit 54? A. Do you mean this 
particular drawing, Exhibit 54? 

Q. Not this particular drawing; the drawings that 
were substantially identical with this showing in Ex- 
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hibit 54? A. To Mr. Thorne, Mr. Lewis, Mr. Johnson, 
and I think Mr. Schwitzer, and various other engineers 
and draftsmen in the Olds Motor Works engineering de¬ 
partment. 

Q. When did you show a drawing of a seal substan¬ 
tially identical with Exhibit 54 to these gentlemen you 
have just referred to? A. A short time previous to 
October 2, 1935. 

! Q. You did not show a drawing substantially iden¬ 
tical to Exhibit 54 to Mr. Schwitzer prior to October 
2nd, though, did you? A. Not prior. 

164 Q. But you did show him one like Exhibit 54 on 
October 2, 1935? A. That is right. 

Q. I show you a drawing, Plaintiff’s Exhibit 55; can 

vou tell me what this shows? A. This shows the seal 
•> 

assembly after the changes on the detail parts had been 
made following the suggestion of Mr. Winkler in his 
letter, Exhibit 20. 

Q. In other words Plaintiff’s Exhibit 55 corresponds 
to Beier’s Exhibit N, drawing No. 102101? A. That is 
right. 

Q. Was the seal that Olds finally adopted as shown 
in the drawing, Plaintiff’s Exhibit 55? A. No, it was 
modified again. 

Q. I show you a drawing identified as Plaintiff’s Ex¬ 
hibit 56; this was made recently also, was it not? A. 
Yes, sir. 

Q. What does this Exhibit 56 show to you? A. That 
shows a further modification of the seal design as made 
on January 16, 1936, but I notice there is a mistake in 
this drawing. 

1 Q. What is the mistake? A. A portion of this car¬ 
bon washer should be shown cross-hatched, be- 

165 cause when first used, this carbon washer was com¬ 
pletely cylindrical or round and had no notch cut 

into it. 
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Q. What prevented the washer from rotating rela¬ 
tive to the seal? A. Just the friction between it and 
the seal. 

Q. Was that change suggested by you or by Schwitzer- 
Cummins? A. That change was suggested by myself. 

Q. How did Schwitzer-Cummins propose to hold the 
carbon washer against rotation? A. It proposed to use 
lugs in the carbon washer and guide it in slots in the 
pump housing. 

Q. Does Exhibit 56, except for that error in the carboiji 
washer, show the seal as Olds finally went into produc¬ 
tion on it in the fall or in October, 1936? A. Yes, sir 
—let me say in the form that it was in the spring of 
1936. 

Q. In the spring of 1936? A. I had no knowledge 
of the shape it was in, in the fall of 1936. 

Q. But it was released for production except for that 
error in the carbon -washer just as it was in the form 
shown in Exhibit 56? A. A few months previous 
166 to the release. The last time I did not have posi¬ 
tive knowledge of its shape. 

Q. When you made your original sketch back in th^ 
fall of 1935, to whom did you give that sketch? A. To 
Mr. Thorne, to the best of my recollection, or to one of 
the draftsmen. I may have had one of the draftsmen 
make a better drawing first, and then showed it to Mr. 
Thorne. 

Q. Back in 1935, when you made your original sketch, 
how did you propose to assemble that seal as originally 
conceived by you, into the pump housing? A. The ide^ 
was to assemble the spring and the two spring retainers 
inside of the rubber bellows and then drop the whol^ 
assembly into the pump housing. Then, the carboi^ 
washer would be put on top of it and pushed down intci 
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its proper position and held there by a snap ring which 
locates it in the pump housing. 

Q. In other words, it was your intention from the 
beginning to assemble this seal as a unit? A. Yes, sir. 

Q. Do you have any reason to believe that your seal 
as originally conceived and drawn could not be assem¬ 
bled as a unit? A. Could not be? 

Q. Yes, could not be assembled as a unit. A. I am 
sure it would have stayed together as it was and make 
the unit assembly possible. 

Q. How are you sure of that ? A. I have 
167 taken some of the parts that have lately been used 
and have ground rubber away from them and 
made them considerably lighter than the original con¬ 
struction had been and find they still remain a self- 
contained unit and can be easily assembled as such. 

Q. Do you have any such seals here or in the hotel— 
Before you show this seal to his Honor, I would like to 
ask you this question: Of the several suggestions made 
in the development of this seal by the Schwitzer-Cum- 
mins Company, I believe you testified only one remained 
in the seal that Olds produced or released for produc¬ 
tion in the spring of 1936; is that correct? A. That is 
right. 

i Q. And what was that change suggested by Schwitzer- 
Cummins that remained in the seal? A. It was a change 
that added some rubber and changed the outline of the 
rubber in the rear inner part of the flange of the rub¬ 
ber bellows. 

Q. Did that single change proposed by Schwitzer- 
Cummins that remained in the seal as made by Olds 
affect the explosive or non-explosive character of the 
seal? A. No, sir, not at all. 
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0. And it was your intention, as originally tes- 
168 tified, to make the seal non-explosive? A. That 
is right. 

Q. How do you know that that single feature proposed 
bv Schwitzer-Cummins of increasing the thickness of 
that bead or shoulder does not affect the explosive char¬ 
acter of the seal? A. Because we had here a rubber 
seal assembly which has the rubber ground away to a 
thickness considerably less than the first Olds design and 
still it is not explosive. 

Q. Let us identify the seal to which you have just 
referred as Plaintiff’s Exhibit 57. 

(The article referred to was marked as Plain¬ 
tiff’s Exhibit 57, for identification.) 






By Mr. Raisch: 

Q. Can you explain to his Honor the difference be¬ 
tween Plaintiff’s Exhibit 57 and the seal proposed, the 
seal which Olds produced beginning in the fall of 1936, 
or which was released for production in April of 1936? 
In other words, what have you done with this seal, Ex¬ 
hibit 57—will you step over where his Honor can see? 
A. I have here one seal rubber bellows as it was used in 
production, corresponding to your Exhibit No. 1, and here 
I have in Exhibit 57 a rubber bellows that is made out 
of one of these production parts, by cutting away ap¬ 
proximately 50 per cent of the rubber. 

Q. What part of the rubber did you cut away ? 
169 A. Mostly the thick parts which were put on in 
order to make it non-explosive; for example, the 
inner rear flange here—this thickness converted to this 
—it is reduced by 50 per cent or more. The front flange 
has been reduced by 50 per cent or more. I assembled 
it with the spring retainer and spring that was actually 
used in the production seal and I find it is perfectly self- 
contained and non-explosive. You can see it stand quite 
a little handling and dropping and still stay together. 
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Q. In other words, the wall section thickness of the 
sleeve in Exhibit 57 is much thinner than the wall sec¬ 
tion or thickness of the sleeve as used in production? A. 
That is right. 

Q. Is it thinner than the sleeve produced by you orig¬ 
inally, as of October 21, 1935, as shown in Plaintiff’s 
Exhibit 43? A. That is right, it is lighter. 

Q. In spite of this decrease in the thickness of the 
wall section the seal does not fall apart? A. That is 
right. 

Q. You also stated that the one change proposed by 
Schwitzer-Cummins that remained in the seal assembly as 
released for production, namely, the slight increase 
170 in the thickness of the shoulder or rear flange, did 
not affect the explosive character of the seal? A. 
That is right. 

Q. How do you know that, Mr. Schilling? A. I have 
taken another seal as used in production and have ground 
away on it approximately the amount of rubber that the 
change suggested by Mr. Winkler would have added to 
the original design. 

Q. That is the change as suggested in the thickness 
of the shoulder, Exhibit N? A. That is right. 

Q. You have ground that shoulder away? A. Back 
to the original thickness. I could not quite grind it to 
the original shape because the dimensions are very small 
and a flexible rubber piece like this is difficult to grind 
to the exact shape. 

Q. You did grind it to the original thickness as pro¬ 
posed in the form of seal transmitted by you to Schwit¬ 
zer-Cummins? A. Yes. 

Q. Let us identify this seal about which you have just 
talked as Exhibit 58. 

(The seal referred to was marked as Plaintiff’s 
Exhibit 58, for identification.) 
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By Mr. Raisch: 

Q. Mr. Schilling, will yon please take Exhibit 
171 58 and show his Honor just what yon have do^ie 

to it? A. On the rubber bellows I have ground 
away the reinforcement on the inner rear flange until it 
corresponds again to the thickness that we had on the 
drawing when it was first made. Then, from the assem¬ 
bly or the spring and spring retainer, you will see ijio 
difference whatever in the explosiveness or even in tl 
extension of the assembly, compared to the part used }n 
production. 


Q. I show you an item identified as Plaintiff’s 
174 Exhibit 59; will you tell me what that is? A. Th^t 
is a letter by Mr. Beier of the Schwitzer-Cumminjs 
Company addressed to me. 

Q. What is the date of that letter? A. The date is 
January 22, 1936. 

Q. Will you please read that letter slowly so his 
Honor can understand it? A. “We have received and 
thank you for your order number 93010 for 15, your 
number 910221, carbon washers, and order number 93005 
for 20 each your 98957 seal rings and number 908959 re¬ 
tainers. 

“We see from the prints enclosed with your orders 
that you have made changes in the design of this seaL 
The change on the rubber seal ring makes it necessary 
to produce a new single cavity mould. We have no in¬ 
formation of the test results on the first seal assemblies. 
However, we surmise that certain difficulties arose which 
suggested these changes. May we state at this time that 
the reason for making the rubber ring with a sharp cor¬ 
ner was to obtain the largest possible axial movement 
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of rubber and seal ring. The reason for our pro- 
i 175 ducing the carbon washers with ears was that we 
learned in many tests that this is the only method 
to prevent chattering of the seal face. 

“We would like to be of assistance to you in the de- 
i sign of the seal assembly and would be interested in hav¬ 
ing you drop us a line telling us about the outcome of 
your previous tests.’’ 

i Q. That is signed by whom? A. Kurt A. Beier. 

Q. In other words, in this letter Mr. Beier recom¬ 
mends the Schwitzer-Cummins suggested changes in the 
seal— 

Mr. Lockwood: Your Honor, I have been quite 
patient with the questioning here, but he is now 
certainly putting words in the witness’ mouth in 
this question. 

i The Court: Of course, the letter will speak for 

l itself, just like any other letter. 

By Mr. Raisch: 

Q. What were the changes referred to in this letter, 
Exhibit 59, that Schwitzer-Cummins suggested but which 
were not adopted by the Olds? A. The change we did 
not retain was putting a sharp corner in the rear face 
of the rubber bellows. 

Q. Is this sharp rear face found in Exhibit 54? A. 
Yes, that was the sharp corner referred to in Exhibit 
59. 

Q. And you did not adopt that suggestion by 
176 Schwitzer-Cummins? A. We tried it, but since 
we had difficulties due to it, w*e changed back to 
a greater curvature. 

j Q. Were any other changes suggested in that letter 
that you did not adopt? A. It also referred to the fact 
we removed the lugs from the carbon washer and he 
warned us against doing that. 
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Q. That letter refers to certain drawings; are any of 
these drawings present in this suit as exhibits, and if 
they are will yon identify them, please? A. I am sure 
that this drawing, Exhibit 43, is meant to be in the let¬ 
ter, but the letter is misprinted. 

Q. What does the letter refer to? A. The letter refers 
to seal ring, 98957. 

Q. Was there any such seal ring at Olds? A. No, 
it was 908957. 

Q. In other words, Mr. Beier made a stenographic 

error and left out a zero? A. That is right. 

Q. Were there any other exhibits referred to in this 
letter, Exhibit 59? A. The retainer, 908959, which is 
correctly listed. 

Q. And that is Exhibit 47? A. Yes, sir. 

Q. Are there any others? A. The retainer—it is 

not listed in the letter. 

• * * 

The Court: I will allow Exhibits 43, 47 and 5fL 
180 to stay in evidence. I will consider the matter 
whether this witness has testified to changes o|i 

the exhibits, or whether it was his recollectioi|. 

He said it was his recollection of what the drawj 
ings showed in the first instance, the second in¬ 
stance, and so forth. . I will allow them in evj 
dence. 

• • • 

Cross-Examination. 


By Mr. Lockwood: 

Q. Now, Mr. Schwitzer apparently promptly 
187 replied to your letter transmitting these drawing^, 
on October 26th, Exhibit 14, and there he point^ 
out to you that what you have submitted to him “is goin^ 
to be quite a problem, as it will be hard to hold the twb 



92 


brass cups together under spring pressure, and insert 
the rubber between these cups and the housing,’* in the 
manner that you suggest in your letter to him. What 
did that mean to you? A. That meant to me that in 
his opinion the seal was explosive, as the term has been 
used later on, but our opinion was not that at this time. 
My own opinion was that the seal was non-explosive and 
there would be no trouble in assembling. 

Q. The structure you originally submitted to 
188 him would be satisfactory and there would be no 
exploding action; that was your opinion! A. That 
is right. 

• • • 

Q. Let me revise that question, please. Would 
191 you please state whether or not your blue print, 
Exhibit 9, is taken from or is a blue print of the 
tracing just offered in evidence as Exhibit No. 43? A. 
Yes, sir. 

* * • 

Q. I will ask you to state whether or not the 
194 newly offered Exhibit 47 is the tracing from whicli 
the blue print. Exhibit 11, was taken. That (in¬ 
dicating) is my copy of Exhibit 11; that is Exhibit 11 
which was before the Patent Office (hands papers to the 
witness). A. Yes. From that I can see on the two ex¬ 
hibits that Exhibit 11 is a blue print taken off of Ex¬ 
hibit 47. 

• • • 

Q. You also gave some testimony in respect to 
198 the driving lugs that extend radially out from the 
carbon washer which holds it stationary in the 
pump housing; do you recall that Mr. Schwitzer recom¬ 
mended that you use four of those lugs? That is right. 

Q. Did you follow his recommendation then only to 
the extent of two lugs? A. W T e used two lugs in the 
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first experimental installation, instead of the four that 
he proposed. 

Q. Then, what did you use later? A. At some 
199 later time we cut off even these two lugs, because 
that caused some difficulties in operation and the 
pumps were built, as far as I recollect, for about a year 
in production, without any lugs whatever. Then by that 
time I was not in connection with this work, and from 
what I have seen of the drawings and heard from the 
other people, they experienced some trouble, and put 
the two lugs back on. 

Q. And from that time on you continued with the two 

lugs? A. The present design uses two lugs. 

• • • 


Q. Now, I refer you to Mr. Winkler’s letter, 

202 Exhibit 20, dated November 6th, 1935, and which 

203 letter accompanied the Schwitzer Company’s seal, 
Exhibit N. 

He there refers to altering the shape of the rear spring 
retainers. Now, which of those retainers, as shown on 
Exhibit N do you have in mind that he referred to? How 
do you understand that reference? A. I understand 
there was an error in his letter and that he referred to 
rear spring retainers twice. So if you would like me 
to give you my understanding of which one he meant, 
I will have to look at the letter and establish the con¬ 
nection from the text. 

(Examines letter referred to.) 

The Witness: In paragraph No. 5 of the letter. Ex¬ 
hibit No. 20, he says: 

“We have changed the rear spring retainer so as to be 
consistent with the above remarks.” 

That refers to the part shown on Exhibit 47, which 
we also called the rear spring retainer. 
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In the next paragraph of the letter, he states: 

‘‘On the rear spring retainer we have added on opera¬ 
tion of assembly which will prevent the unit from becom¬ 
ing disassembled, and facilitate easier handling.” 

In that case he refers to the rear end of the front spring 
retainer. We understood that correctly at the time. 

Q. You think that is understanding it correctly, 

204 do you? A. Yes, sir. 

Q. You do not think that the first reference to 
the spring retainers in Paragraphs 4 and 5 of that letter, 
relates to what you term in your drawings, the front 
spring retainer, instead of the rear? A. Paragraph 6 
refers to what we call the front spring retainer. Evi¬ 
dently he dictated the letter and said the rear. 

Q. It could be interpreted the other way, could it not? 
A. I do not think so; not on the basis of the knowledge 
of the parts that we had. 

Q. Is it not the front spring retainer as shown in your 
drawings, instead of the rear spring retainer as referred 
to in this letter, that was changed, so as to prevent the 
rubber part from slipping out from under it. A. No, 
sir; in the preceding paragraph 4 he talks about changes 
made to the rear spring retainer, and on the rubber parts. 

Q. For what reason? A. In order to shape—so that 
it will not permit the rubber to slip out from under it. 
That was his reason. These changes refer to the pro¬ 
posed changes which were all on the rear end of 

205 the rubber; so they must refer to the rear spring 
retainer. 

Q. So, as you originally submitted this structure to 
Schwitzer-Cummins, what you call your rear spring re¬ 
tainer would permit the rubber to slip out from under, 
would it? A. No, it did not; that was Mr. Winkler’s 
opinion of it. 

• # * 
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Q. As I understand it, you have never tested 

205 out or made any such structures that could be 
tested to determine this question, as shown in your 

original drawings, which you sent to the Schwitzer-Cum- 
mins Company? A. Oh, yes, they were; we have made 
rubber bellows even weaker than this one. 

Q. You made them for demonstration in courts, you 
mean? A. That is correct. 

Q. But you never attempted to make them at 

206 that time, and never did make them at that time? 
A. We were convinced our design was all right 

as it was. We saw no need— 

Q. If that was the case, then why did you not advise 
Schwitzer-Cummins that your design was all right, and 
to proceed according to it, instead of accepting their 
changes and advising them that their changes were satis¬ 
factory and to proceed with their changes to build the 
structures ? 

In that respect I refer you to your letter of Novembej 
7th, Exhibit 21, wherein you state: 

“We are satisfied with the change that you propose t|o 
make in the part details, as shown on your drawings, 
giving the number of the Schwitzer’s drawings, and theii, 
“and wish you would go ahead with the manufacture o|f 
those parts.” 

Mr. Raisch: Will you read that again? 

(The record is read.) 

The Witness: The reason that we did not want tj> 
have any more discussion about the detail of the desigji 
is because we had been losing a lot of time. We ha<jl 
started this design on October 7th and there had bee 
correspondence with Schwitzer, and in the middle o 
October we submitted our detail to him and we got ob¬ 
jections back from them, and they tried to talk us into 
dropping the whole design and accepting their commer- 


t 
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cial production type, and I do not know how many 
207 letters there were all told, but I recall that by 
this time Mr. Thorne was quite impatient and he 
told me to “For God’s sake get something in,” so I 
dropped all argument and simply asked Mr. Schwitzer 
to go ahead with the parts as they stood then. We did 
not consider these changes would make a great deal of 
difference. We were interested in getting some experi¬ 
ence with parts of that general design. 

• • • 


Re-direct Examination. 


By Mr. Raisch: 

Q. Now*, in that letter of October 24th, Exhibit 
209 7, can you tell why you did not describe all of the 

details of your design of seal? A. Yes. This 
letter was dated October 24th. On October 2nd, Mr. 
Schwitzer had been at our engineering department and 
we had discussed the seal with him and had also dis¬ 
cussed with him the features winch w*e considered to be 
an advantage over their construction. There w’as no rea¬ 
son for me to repeat all of those points with wiiich he 
was acquainted, and I only pointed out to him the one 
change that had been made in the meantime, since we 
had shown the original sketches or layouts to him, and 
this change simply consisted of an arrangement whereby 
it was made easy to disassemble the pump. 

Q. When you disclosed, on October 2, 1935, your 
type of seal design which you have previously described 
in your testimony, did Mr. Schwitzer at that time advise 
you that he had already conceived and knew about that 
type of a seal? A. No. 

Q. Did he give you any intimation that he was fa¬ 
miliar with that type of seal? No, I do not remember 
anything of that sort. 

Mr. Raisch: I think that is all. 
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Re-cross Examination. 


Bv Mr. Lockwood: 

Q. I would like to ask the witness one mo^e 

210 question. I show you a blueprint purporting ^;o 
be an Olds Motor Works print bearing No. (jr- 

908959, which, I believe, is one of those listed in yoiir 
letter, Exhibit 7, and which is identified as “Retainer-|- 
water pump seal spring—rear.” I note this blueprint 
bears the notation, “Requisition, November 27, 1935; 
destroy all others/ ’ 

I would like to ask you if you are familiar and ac¬ 
quainted with that blueprint and what is shown on it? 
A. That shows the shape that this rear spring retainer 
had after the revision of November 26th, but I also no¬ 
tice on this tracing you can see the shape that it had 
before that change very clearly. 

Q. I would like to give you a piece of paper and ask 
you to roughly sketch that change you see very clearly. 
A. I do not have to sketch it. It was shown in one 
the exhibits Mr. Raisch submitted this morning. 

(Hands paper to Mr. Lockwood.) 

Q. And that, as I understand you to say, is what i 
shown on the tracing, Exhibit 47? A. Yes, from this 
tracing you can also find these original lines. 

Mr. Raisch: Pardon me, was the witness tal^ 

211 ing about Exhibit 48? 

Mr. Lockwood: Yes. 

Mr. Raisch: Mr. Lockwood, these two blueprint^ 
you have bearing the inscription on the back—o^ 
one of them—“Requisition, November 27, 1935“ 
where did those come from? Is that from the 
Schwitzer-Cummins files ? 

Mr. Lockwood: Yes. 

That is all of the witness. 


1 


:f 
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Mr. Raisch: I would like to offer in evidence 
212 this blueprint—I would like to have it identified 
as an exhibit. It is a blue print that Mr. Lock- 
wood just questioned the witness on. That will 
be Exhibit 60. 

(Blueprint is marked Plaintiff’s Exhibit No. 60 
in evidence.) 

• • • 

Patent Office Testimony of MAURICE A. 
473 THORNE, a witness produced on behalf of 

Party Schilling, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination. 


By Mr. Marvin: 

Ql. Will you please state your full name, age, resi¬ 
dence and occupation? A. Maurice A. Thorne; 45; 523 
Abbott Road, East Lansing, Michigan; design engineer. 

Q2. Now, Mr. Thorne, how long have you been a de¬ 
sign engineer? A. Since the first part of January, 1935. 

Q3. That is with the Olds Division of the General 
Motors Corporation? A. Yes. 

Q4. You are acquainted with Mr. Schilling, the party 
to this Interference? A. Yes. 

Q5. Through what business relationship were 
474 you acquainted with Mr. Schilling? A. Bob 
Schilling -was Engine Design Engineer under me 
in the Design Engineering Department. 

Q6. At that time, was Mr. Schilling known to you 
under his present name? A. No, he was not. At that 
time he was known as Robert Schittke. 
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Q7. You are acquainted, are you not, with the subject 

matter of this interference? A. Yes. 

• # * 

Q20. Mr. Thorne, referring to Exhibit 2, cajn 

476 you more definitely set the date that you suggestejd 
to Mr. Schilling that he re-design this water pump 

and seal? A. Well, I can’t set the date definitely, but 
I know that he made sketches and that tentative layouts 
were made in advance of this by at least a month, prob¬ 
ably six weeks. 

* * • 

Q21. What is the date on that drawing, Mr. Thorne? 
A. October 15, 1935. 

Q22. According to your regular procedure, when would 
that date be put on the drawing? A. Drawings are 
usually dated when they have been completed. 

Q23. Now, Mr. Thorne, do you know whether or nqt 
this layout, whether it be Exhibit 2 or some prior sketch 
or drawing, was ever shown to anyone outside of tl^e 
plant? A. I know that I showed either this layout 
or a previous layout to Mr. Louis Schwitzer; I am cer¬ 
tain of that; in my office. 

Q24. You mean Louis Schwitzer of the Schwit- 

477 zer-Cummins Company? A. Yes. I might sahr 
that I am absolutely sure that there were previous 

sketches and layouts earlier than this particular layout 
here No. G-908949. 

Q25. You refer to Schilling Exhibit 2? A. Yes. 
Q26. Have you any way of setting an approximate 
date when you showed the design similar to the desigjn 
shown in Schilling Exhibit 2 to Mr. Schwitzer? A. 
think that I can fix that date fairly close. We kept a 
record of the various individuals that visit the depart¬ 
ment, representatives of different companies, and I had 
this record dug out, and it shows Mr. Schwitzer was in 
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(witness producing record) on October 2nd, 1935. I 
would judge—I don’t recall definitely, whether his son 
accompanied Mr. Schwitzer at that time, but from this 
record I would say that he did, Mr. Schwitzer and his 
son quite frequently made calls together. That is the 
record I dug out. That is the best way that I can place 
the time that I probably showed him sketches or layouts. 

Mr. Marvin: I wish to offer the Gate Report 
showing the record of visits referred to in the an¬ 
swer to Q26 in evidence as Schilling Exhibit 3. 

Mr. Lockwood: The Exhibit 3 just offered is ob¬ 
jected to as immaterial, irrelevant and insuffi¬ 
ciently proven, in that there is no evidence of any 
structure or illustration of any structure having 
been in existence on the date of October 2nd, pur¬ 
porting to be the date that Mr. Schwitzer called 
at the Olds Engineering Department. 

Q27. Mr. Thorne, showing you Exhibit 3, is that a 
regular record; do you keep records like this at this plant ? 
A. That is a regular record which was and is still kept 
at all entrance gates. 

478 Q28. Where did you get this record from? A. 

I had one of the men in my department get it from 
the plant guard office. 

Q29. You are referring to Exhibit 3? A. I am re¬ 
ferring to Exhibit 3; yes. 

Q30. Now, getting back to the layout drawing identi¬ 
fied as Schilling Exhibit 2, what was the salient feature 
in that layout differing from other designs which you 
had previously made? A. The important difference was 
the use of the double row ball bearing with integral shaft 
or more properly the shaft being the inner element of 
the ball bearing, designed to carry the fan hub and im¬ 
peller. 

Q31. Is that the only feature in that design? A. No, 
the seal feature, of course, is an important element in 
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the design, and, of course, the design is worked up to 
make production costs and cost of castings as low as 
possible. 

Q32. Well, at the time that Mr. Schilling showed you 
a layout, either Exhibit 2 or some prior sketch or layout, 
had you been acquainted with seals of this character! 
A. Yes, of this general character, and of numerous other 
types, because I had been particularly interested and 
worked with many different types of seals, hoping that 
some way or other we might eliminate the rather bother¬ 
some packing gland in the nut type of seal that was the 
convential design at that time. As I have previously 
said, I was pretty thoroughly convinced that a ball bear- 
ing was a necessary feature of any design in which a so- 
called packless gland was used. 

Q33. I hand you a patent No. 2027505, and refer you 
particularly to Fig. 6 thereof, and ask you if you can 
identify that type of seal! A. This particular sqal 
479 is very similar to seals, and I believe probably 
identical with, seals that Mr. Schwitzer had shoyn 
to me previously. 

Q34. Previous to what date! Approximately! A. 
Well, I would say in the late spring or early summer of 
1935. 

Mr. Marvin: I offer the Wmkler patent 2,027,505 
in evidence to be marked Schilling Exhibit 4. 

Q35. Now, Mr. Thorne, what is the difference, as you 
see it, between the packing gland or seal shown in Ex¬ 
hibit 4 and the one shown in Exhibit 2, more from the 
construction and operation angle! A. Well, this par¬ 
ticular seal is— 

Q36. You refer to the Winkler Seal, Exhibit 4? A. 
The Winkler seal is set into the hub of the impeller <j>f 
the water pump and rotates with the water pump im¬ 
peller with the sealing element, the carbon block, moviug 
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relative to the main body of the pump. This Winkler 
seal, of course, does not show the double row ball bear¬ 
ing construction which is shown in Schilling Exhibit 2. 

Q37. Will you say that the Winkler seal was a unitary 
structure? A. Why no. 

Q38. You believe that is another difference between 
the Winkler seal shown in Exhibit 4 and the Schilling 
type seal shown in Exhibit 2? A. Yes; definitely. Of 
course, the seal shown in Schilling Exhibit 2 was designed 
primarily to fit with the double row ball bearing and 
shaft, and also to make machine operations simpler and 
less expensive on the casting. 

480 Q39. At the time of Mr. Schwitzer’s visit, did 

you communicate to him the special features which 
Vou were trying to arrive at? A. Yes. 

Q40. I hand you a letter from Mr. Schwitzer dated 
October 17, 1935, and ask you if you can identify that? 
A. Yes. I recognize this letter. I think that this letter 
was probably—was undoubtedly the outcome of our dis¬ 
cussion of the pump design when he was here, when he 
was at the plant, on October 2nd. 

Q41. Does the letter refer to a visit? A. Yes. 

Q42. Will you read that part into the record please? 
A. “The writer refers to the visit he had with you the 
other day at your office regarding our carbon Duprene 
pump seals and pump design.” 

Mr. Marvin: I offer Schwitzer’s letter dated 
October 17, 1935, in evidence as Schilling Exhibit 5. 

Q43. I hand you a Schwitzer-Cummins blueprint, or 
photostat of a blueprint, dated October 17, 1935, No. B- 
102005 and ask you if you can identify that photostat? 
A. Yes; I am sure I recognize that layout. 

Q44. Referring to the second paragraph of Mr. Schwit¬ 
zer’s letter, Schilling Exhibit 5, can you tie that photo¬ 
stat No. 102005 up with the letter? A. Yes. That lay¬ 
out accompanied the letter. 
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Q45. Do you find reference to the layout in the lette 
A. Yes. 

Q46. Will you read that sentence into the record, 
please? A. “We are enclosing herewith our blile- 
481 print B-102005 in which the upper half shows the 
pump housing with a straight through bore and a 
seal pressed into this bore contained in a metal housing. 
This gives you the straight bore desired. However, I 
am afraid it will be difficult to maintain a flat and square 
face on the impeller due to the press fit.” 

Mr. Marvin: I offer the Schwitzer-Cummins 
photostat of blue print B-102005 in evidence as 
Schilling Exhibit 6. 

Q47. Now, Mr. Thorne, can you tell us briefly what 
conversation brought about this proposed design that M]r. 
Schwitzer sent you and as shown in Exhibit No. 6? A. 
On the occasion of Mr. Schwitzer’s visit, I showed hiin 
sketches and layouts of our proposed design and discussed 
the reasons for certain features of the design. 

Q48. Besides getting a self-contained packless seall, 
what other advantage were you trying to drive at in this 
design? A. We particularly wanted to get a reduced 
length of water pump and fan blade assembly. 

Q49. And how did the design as shown in Exhibit 2 
accomplish this? A. The ball bearing was the most im¬ 
portant element, permitting us to reduce the over-all 
length of this unit. 

Q50. Did the placement of the seal have anything to 
do with it? A. I am pretty confident that our design 
of seal gave us a shorter assembly, although I don’t 
recall that particular— 

Q51. (Interrupting): What production advantage— 
A. (Continuing): I don’t recall the effect of that par¬ 
ticular feature at the moment. 
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Q52. What production advantage did your design 
of seal give? A. It gave us an opportunity to get 
practically a straight through bore with only the 

482 single larger diameter for the seal itself. 

Q53. To your recollection, what was Mr. 
Schwitzer’s reaction to the design you showed him? A. 
Well, I remember distinctly that he was particularly 
interested in seeing the double row ball bearing and 
shaft assembly, and was very enthusiastic about that 
element of the design, and wanted to know particulars 
about the availability of the bearing. The other thing 
that I particularly remember that he brought up was 
that he felt that the seal would be much better located 
in the impeller itself. 

1 Q54. Do you mean by that as shown in— A. As 
shown in the Winkler patent. 

Q55. Exhibit 4? A. Yes. As a matter of fact, Mr. 
Schwitzer, always, in any conversations or communi¬ 
cations that I had with him or with Winkler, rather 
objected to the design that—to our design and always 
advocated his particular layout or type of seal; that 
is, the Winkler seal. 

Q56. When you refer to our design you refer par¬ 
ticularly to the type shown in Exhibit 2? A. Yes. 

Q57. I show you Exhibit 6 and ask you whether it 

shows the double row ball bearing construction? A. 

Yes, it does, which I believe Mr. Schwitzer had not seen 
previous to the time that he saw our layout or sketches. 
I know, I am quite sure it was at the same visit that, 
when we were discussing the design, I told him that 
I was not sure whether it would be possible for us to 
use this double row ball bearing and the new design 
of pump because there was undoubtedly an added cost 
of roughly forty-five or fifty cents, and shortly 

483 after that, I would say within a week or ten 
days, Mr. Schwitzer must have made an inquiry 
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regarding the price of the double row ball bearing and 
shaft because I was put on the pan for saying that the 
price of the bearing and shaft was forty-five cents. Mr. 
Marschner, said that I disclosed the price of the ball 
bearing and shaft, when, as a matter of fact, I supply 
mentioned my estimate of the total increase of the 
pump assembly. 

Q58. Who is Mr. Marschner? A. He is divisional 
sales manager for the New Departure Bearing Company 
who brought that double row ball bearing and shaft in 
to show us. 

Q59. I hand you Exhibit 6 and ask you if the seal 
design is at all similar to the design shown in Exhibit 
2? A. It is my feeling that it is very dissimilar, either 
of the two seals. 

Q60. Do either of the two seals shown in Exhibit 
have resilient flanges at either end of the sleeve, the 
rubber Duprene sleeve—I should say at both ends of 
the Duprene sleeve? A. No, they do not. 

Q61. At any time in your conversations with Mr. 
Schwitzer, did he mention to you having a seal con¬ 
struction similar to the seal construction shown in Ex¬ 
hibit 2? A. Absolutely not. 

Q62. I hand you a letter to Mr. Schwitzer daljed 
October 24, 1935, and signed by R. Schittke, and ask 
you if you have seen that letter before, and can you 
identify it? A. Yes; and I knew at the time the letter 
was written. 

Q63. What does that letter call for? To state it 
differently, what was the reason for writing the letter? 

A. The reason for writing the letter was to re- 
484 quest the Schwitzer Company to produce and sup¬ 
ply us with various elements of the water puipp 

seal. 
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Q74. I hand you Drawing G-908961 and ask 
'486 you if you can identify this drawing in view of 
the parts list, Exhibit 8? A. Yes. This is a 
detail of the water pump seal which was released on 
the experimental parts list known as Exhibit 8. 

Q75. By ‘‘seal” you mean the Morganite washer, 
do you not? A. Yes, the carbon washer which was 
made by the Morganite—I don’t recall the exact name 
of that company, I believe it is the Morganite Brush 
& Carbon Company. 

Mr. Marvin: I wish to introduce the drawings 
referred to by the witness in evidence, to be 
marked as follows: 

No. 408070, formerly G-908957, Schilling Ex¬ 
hibit 9. 408068, formerly G-908959, Exhibit 10. 

408067, formerly G-908959, Exhibit 11. 40S069, 

formerly G-908960, Exhibit 12. And G-908961, 
Exhibit 13. 

Q76. I hand you a letter from Schwitzer-Cummins 
Company dated October 28, 1935, and ask you if you 
have ever seen this letter before and can identify the 
same? A. Yes. 

Q77. That letter refers to Schilling Exhibit 
487 7, does it not? A. It does. 

Q78. Will you read the first paragraph of the 
letter into the record, plase? A. ‘‘We are in receipt 
1 of your letter of October 24th together with assembly 
and detail drawings of the water pump with re-designed 
seal. ’ 9 

Q79. That refers to the detail drawing and assem¬ 
bly noted in Exhibit 7, does it not? A. Yes. 

Q80. Namely, Schilling Exhibit 2 and Exhibits 9 
through 13, inclusive? A. Yes. 

Q81. I wish you would read the third and fourth 
y>aragraphs of the letter into the record, please—just the 
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fourth paragraph. A. “I still believe that the simplic¬ 
ity of our design with the seal assembled in the im¬ 
peller will be the best. With that design you can also 
disassemble the pump by pressing onto the pump shhft. 
Our construction also will insure a true surface on the 
pump housing against the axis of the shaft to make :he 
proper contact with the carbon washer. With the shprt 
fit of the impeller on your shaft, I do not know that 
that will be possible.’’ 

Q82. Now, referring to page 2 of Schwitzer’s letter 
dated October 28, will you read the first two sentences 
of the first paragraph, please? A. 44 However, if you 
want us to make it according to your layout, we will 
be glad to do it. Of course, it will mean a single mold 
for the Dupreme and the cups will have to be made in 
the tool room.” 

# * • 

Q83. Well, Mr. Thorne, in view of Exhibit 14 
488 and your contacts with Mr. Schwitzer, will you 
give me your personal impression of what pis 
thought of our seal was? A. Well, right from j;he 
start he didn’t think that the design was good and defi¬ 
nitely recommended that we change and put in his de¬ 
sign, and repeatedly he brought that point up in cor¬ 
respondence and I think, oh, probably a couple of mon ths 
later, I think, Winkler was up here, I don’t recall jist 
when, but Winkler also suggested that he thought their 
design of seal in the impellers would be better. Q84. 
Who is this man Winkler? A. He was with the Schwit- 
zer-Cummins Company as chief engineer. I know that 
he was very favorably impressed and very enthusiastic 
when he saw the double row bearing. 

Q85. Referring to Exhibit 14 again, the second page, 
Mr. Schwitzer stated, “a single mold for the Dupr^ne 
would have to be made in the tool room, I believe. A. 
Yes. 



108 


Q86. Did the Schwitzer-Cummins Company do 

489 this gratis for us, the making of these molds? A. 

Oh, no. We realized that with him, as with other 

companies who made parts for us, that we would pay for 
those parts and for any mold equipment or tools that 
were necessary*, stampings, or anything of that sort. 
I had one of the chaps in my department dig out the 
invoices and costs in connection with the parts that they 
furnished to the development program. I have them right 
here (producing documents). 

Q87. Well, these sheets 1 and 2 are invoices of 
Schwitzer-Cummins dated 8/10/36, and I notice that the 
invoice covers a number of items including parts of the 
seal as identified in Exhibits Nos, 9 to 13, inclusive. 
Could you pick out of this invoice items of expense and 
read them into the record which were not for actual 
parts of seals which we received; in other words, for 
experimental work. A. There is an item of drafting 
amounting to $24; sales and administrative, $44.96; 
profit at 10%, $32.60; and mold charges $15.00 and 
$17.84. I would judge that that is the only charge other 
than for actual experimental parts. 

Q88. I refer you to Exhibit 7 now and ask you to 
identify the parts listed on the invoice as some of the 
parts ordered. A. There were five parts carrying the 
same numbers as are listed in Exhibit 7 that were fur¬ 
nished according to these invoices. 

1 Q89. To your personal knowledge, does that invoice 
from Schwitzer-Cummins cover all material purchased 
on this seal up to the date of the invoice, starting from 
the date of October 24th, which is the date of Exhibit 

7? A. As near as I can tell, these invoices cover 

490 all the parts that we had in connection with the 

i seal and it is my belief that, as I look back now, 

we did not purchase any parts from anyone else. 
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Q90. I notice writing on the face of the sheet 2 of 
the invoice “0. K. M. A. Thorne.” Did you write 
that? A. When these invoices came in they wer 
brought to my attention as is the custom on any ih 
voice amounting to as much as these, and I approved tlte 
payment feeling that the charges were adequate but nc|t 
excessive. 

Mr. Marvin: I offer sheets 1 and 2 of the 
Schwitzer-Cummins invoice marked 8/10/36 in evi¬ 
dence to be marked Schilling Exhibit 15. 

Q91. I notice in Schilling Exhibit 7 that reference 
is made to a water pump “with your type of seal.’ 
Can you explain that wording? A. Only on the basis 
that the seal design originally was made at the Old 
Motor Works, as shown in the layout, Exhibit No. 2, and 
referred to in Exhibit 7. 

Q92. But this occurred in a letter addressed to Mi[ 
Schwitzer. A. Well,— 

Q93. (Interrupting): Let me state it differently 
He is referring to layout which you identify as Exhibit 
2, but he calls it “your type of seal” when addressing 
Mr. Schwitzer. Can you explain that? A. I think that 
the inspiration, probably, for the design as it was de 
volved here lay with seals that Mr. Schwitzer had showh 
us. He had left a number of water pump design 
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showing the shaft mounted on two separate roller 
bearings with the seal in the impeller as showji 
in Winkler’s patent. Exhibit 4. 

Q94. Then you mean, when you say you think thi? 
inspiration for the design lay with seals Mr. Schwitzer 
had shown you, you mean the rotating seals shown ii|i 
Exhibit 4? A. Yes: which did not fit in with our ide^ 
of the best way to design the seal in combination with 
the two row bearing and the shaft. 


6 


110 


Q95. I show you a purchase order of the Olds Motor 
Works No. 59207 to the Schwitzer-Cummins Company 
and ask you if you can identify that order? 

! A. Yes. This is the usual form of purchase order 
sent out by our Mr. Denklious who is our procurement 
man. 

Q96. Referring you to Exhibit 7, is that, in your 
opinion, the order referred to in the last paragraph? 
A. It is my opinion that that is the order that Mr. 
Schilling said he would have issued. 

Mr. Marvin: I offer Olds Purchase Order 59207 
dated October 25, 1935, in evidence as Schilling 
Exhibit 16. 

Q97. I now show you a letter to Louis Schwitzer dated 
October 29, 1935, and ask you if you can identify that 
letter? A. Yes. I believe that this letter was written 
purely to be sure that there was no hold up in the fabri¬ 
cation of the samples which were requested in Schilling’s 
letter of October 24th and ordered subsequently by Mr. 
Denkhous. 

Q98. Is Exhibit 16 specifically mentioned in the let¬ 
ter? A. I would say yes. 

Q99. Is it identified? A. Although at the time the 
letter was written we did not know that a purchase order 
bearing this particular number would be issued. 

Q100. I am referring to the letter written Octo- 
492 ber 29 and not Exhibit 7. I am afraid you mis¬ 
understood me. A. Definitely, yes. 

Q101. The same number. A. Yes. 

Mr. Marvin: I offer the letter dated October 
29, 1935, which the witness has identified, to be 
marked in evidence Schilling Exhibit 17. 

Q102. Now again referring to Exhibit 17, and from 
your knowledge of the letter, what was your impression 
of the reaction of our Design Department under your 
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supervision to the suggested change back to Schwitzer’s 
design? A. We were adverse to making the change be¬ 
cause we felt that the design, in accordance with our 
layout, would be a less expensive design. And I mi^ht 
say that subsequent experience has demonstrated tljat, 
if we had changed, the design would have cost us m^re 
money. * • * 

Q120. Had you ever been shown a design by 
496 Mr. Schwitzer having an integral seal with tlwo 
resilient flanges? A. I don’t remember ever hav¬ 
ing been shown one by him. 


Particularly referring to the design shown 
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Q121. 

Exhibit 2? A. That is correct. He did not show any 
design similar to that shown in Exhibit 2. 

Q122. I now show you a letter of November 6, 1935, 
from the Schwitzer-Cummins Company to the Olds Motor 
Works and ask vou if vou remember anvthing about that 
letter? A. Yes; I remember the letter, because it was 
addressed to Mr. Denkhous, who is not responsible for 
design, and he in turn referred it to me or to Mr. Schill¬ 
ing. 


Mr. Marvin: I wish to offer this letter from 

496 Schwitzer-Cummins dated November 6, 1935, in 
evidence as Schilling Exhibit 20. 

Q124. I now hand you a letter addressed to Mjr. 
Winkler dated November 7, 1935, and ask you jif 

497 you can identify that letter? A. Yes. 

Q125. The letter is merely answering the letter, 
Exhibit 20, is it not? A. Yes; this letter answers the 
letter designated as Exhibit 20. 

Mr. Marvin: I offer the letter to Mr. H. E. 
Winkler dated November 7, 1935, in evidence to 
be marked Schilling Exhibit 21. 
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Q126. I now offer you a letter dated November 11, 
1935, from the Schwitzer-Cummins Company and ask 
you if you can identify that letter? A. Yes. 

Q127. What is the import of the letter? A. It sim¬ 
ply implies that the Schwitzer-Cummins Company had 
completed fabrication of the parts that we ordered and 
they are sending them forward. * * * 


BEFORE JUDGE O’DONOGHUE. 

Testimony of MAURICE A. THORNE, called as 
229 a witness on behalf of the plaintiff, and hav¬ 

ing been first duly sworn, was examined and 
testified as follows: 

The Clerk: State vour full name. 

* 

The Witness: Maurice A. Thorne. 

Direct Examination. 


Bv Mr. Raisch: 

V 

Q. Mr. Thorne, will you please state your age and 
present occupation? A. 47. Chief Engineer, Automo¬ 
tive Ordnance Section, Central Engineering Department, 
General Motors Corporation. 

Q. How long have you worked for General Motors 
Corporation? A. For seven years and nine months, 
approximately. 

Q. What divisions have you worked in in the Gen¬ 
eral Motors Corporation? A. I worked at the Olds 
Motor Works— 

Q. What year did you work at the Olds Motor Works? 
A. From October 1, 1934 until the end of July, 1941. 

Q. And what was your position at the Olds Motor 
Works in the years 1935, 1936 and 1937? A. I was de¬ 
sign engineer. * * * 
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Q. Do you recollect Mr. Schilling working on 

230 a waterpump seal? A. Yes, several. 

Q. Several? A. Yes. 

Q. Do you know—could you describe some of the 
seals that he worked on in those years, that is, 

231 1933, ’34, ’35, ’36 and ’37. A. Well, from 1934 
on, yes; he did a lot of work on our production 

seal, which was a packing type. That was always a 
matter of work and redesign and layouts to try to im¬ 
prove it. 

Then in the middle of the vear 1935, I would sav, he 
worked on another seal which was either identical with 
or quite similar to the seal that was being sold by the 
Morganite—not the Morganite, but the Logan Gear 
Works. 

Q. What kind of seal was that; was that a packing 
seal? A. No, that was an automatic take-up seal. 

Q. What type of seal did he work on after that? A. 
After that he worked on a seal similar to the seal that 
was manufactured by and sold by the Schwitzer-Cum-| 
mins Company. 

Q. Did he work on any seals subsequent to the one) 

that was similar to the seal manufactured by the 

Schwitzer-Cummins Company? A. I did not under¬ 
stand that question. 

Q. This last seal that you referred to, can you de¬ 
scribe it to us briefly? A. It is the seal under discus¬ 
sion. 

Q. Can you describe—when did you first learn of 

the type of seal here under discussion? A. Well, inayb^ 
I had better— 

Q. Let us put it this way: After Mr. Schilling 

worked on this seal of the packing type, can you 

232 briefly describe the next form of seal that he 
worked on, to your recollection? 
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A. No, I did not tell him. to work on a seal of anv 
particular type. He sketched up a seal or a pump shaft 
bearing and seal assembly, such as the seal under dis¬ 
cussion now, the so-called Olds Motor Works seal. 

Q. When did he sketch that up and disclose it to you? 
A. As near as I can remember, in September, sometime 
prior to October 2, 1935. 

Q. Will you briefly describe to me the elements of 
that seal that he disclosed to you in September of 1935? 
A. The seal was essentially a rubber or composition 
envelope, which contained two spring retainers and a 
spring. 

Q. After Mr. Schilling disclosed his seal to you, do 
you have any recollection of having disclosed that seal 
to any other persons in or out of the Olds Division 
Organization? 

A. On October 2nd I disclosed it to Mr. Louis 
Schwitzer and his son, who called on October 2, 1935. 

Q. Did you request Mr. Schwitzer and his son to call 
on you at the Olds Division? A. No. The call was 
entirely unsolicited. 

Q. What was the object of Mr. Schwitzer calling 
on vou there at the Olds Division on October 2, 
233 1935? A. Well, it was probably more or less— 

I am just supposing this—it was probably a more 
or less routine call in which he hoped to interest us in 
laying out a pump using the seal which they had in 
production. 

Q. What was your understanding at the time Mr. 
Schilling disclosed this seal to you, as to how it was to 
be assembled in the pump housing? A. Well, it was to 
be assembled into the pump housing as an assembly; that 
is, the envelope or bellows with the spring and spring 
retainers were to he assembled into the recess—as a unit 
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—it was all to be assembled into the recess provide^ 
for it in the pump housing. 

Q. In other words, it was contemplated the sea^ 
should be a non-explosive type of seal ? A. Very defi¬ 
nitely, because, if it had to be assembled in pieces, it 
would have been a very difficult production operation anjl 
no engineer in his good senses would ever propose tj> 
assemble anything of that sort in pieces, or he prob¬ 
ably would not have lasted very long. 

Q. When you disclosed this Schilling seal to Mr. 
Schwitzer on October 2, 1935, at the Olds Division, did 
Mr. Schwitzer claim or make any contention or pretend 
that he had that type of seal prior to the time you dis¬ 
closed it to him? A. He did rot disclose anv seal 
234 like it, nor did he indicate he was doing any worlj 
or had done any work on such a seal. 

Q. Were any changes made in this seal design of Mr 
Schilling between the time he disclosed it to you ii 
the latter part of September, 1935, and the time it firs 
went into production? A. Definitely, yes. 

Q. Would you say those charges were of a major o| 
minor character? A. They were definitely of a ver 
minor character. 

Q. Do you have a clear recollection of what thos^ 
changes were? A. Yes, quite a definite recollection o 
the changes. 

Q. Of course, it was part of this—this seal was de} 
veloped in your department, under your authority? A 
That is correct. 

Q. Do you think any of those changes made affected 
the non-explosive character of the seal disclosed to you 
by Mr. Schilling in September, 1935? A. No. 

Q. In other words, the seal as originally disclosed 
was non-explosive, as well as the one you finally pro^ 
duced? A. Definitely, yes. 


116 


Q. In regard to this conference that you had with 
Mr. Schwitzer of the Schwitzer-Cummins Company 

235 on October 2, 1935, I understand that you checked 
the gate report which is here as Exhibit 3 on 

October 2, 1935, is that correct? A. That is correct. 

Q. And that this gate report—does that show to you 
that Mr. Schwitzer and his son were admitted to the 
Olds Works on October 2, 1935? A. It is as definite 
as anything could be, because every person was checked 
in or out. 

• * • 

Q. When you disclosed this Schilling design to Mi. 
Schwitzer on October 2, 1935, was Mr. Schilling 

236 present? A. Yes. 

Mr. Raisch: Your honor, may I ask one more 

237 question ? 

The Court: Yes. 

By Mr. Raisch: 

Q. Did you call Mr. Schilling into your office or did 
you take Mr. Schwitzer out to Mr. Schilling’s drawiug 
board? A. Well, I cannot be sure of that. I probably 
called him into the office, and then we might have gone 
out to the drafting room. 

Q. Did you show him any drawings on October 2nd, 
that is, Mr. Schwitzer? A. Definitely. We showed him 
a layout of seal we had been discussing with a double 
row of ball bearings. 

Q. Is that seal substantially the same as shown in 
the drawing, Exhibit 2, which you have in your hand? 
A. It was either this particular layout or a layout that 
had all of the elements of design that this has. 

Mr. Raisch: Your witness. 

Thank you, your honor. 
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C ross-Examination. 

By Mr. Lockwood: 

Q. What is that you were referring to in answer to 
the last question? A. This is the original Schilling Ex¬ 
hibit 2. 

Q. That is the original tracing? A. I just gave the 
designation that is on the exhibit. 

238 Q. That is dated October 15, is it not? A. 
That is dated October 15, 1935. 

Q. And this visit was on October 2nd, which would 
be two weeks before the date of that drawing? A. Yes r 
Q. If that was the drawing that you showed to Mr. 
Schwitzer on October 2nd, how far along would that have 
been to have been dated October 15th? A. It would be 
difficult to say just how far along this particular draw¬ 
ing would be, but generally speaking I would say this 
drawing was in existence at that time because you do 
not evolve these things in a matter of hours. Does thai: 
answ r er your question? 

Q. That answers the question. In other words, i“: 
would be a matter of weeks rather than hours? A. Gen¬ 
erally speaking, you do not work out designs of this sori; 
in a matter of hours, no. 

Q. Was it that drawing that you say you might have 
shown Mr. Schwitzer?—as I understand it, you are noi: 
positive? A. No, I would not say positively this is 
the drawing I showed him. 

Q. But whatever it was, could it have been in any 
condition to have given Mr. Schwitzer a copy at the 
time for him to take back? A. It might have been^ 

239 yes. 

Q. But no copy was given to him, I assume? A. 
1 would not say definitely, but I would not have hesi¬ 
tated to give him a copy of it. 
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Q. And as I understand it, you did give him a copy 
of the pump and layout, Exhibit A? A. I do not recol¬ 
lect that, but I would not question that at all. * * * 


BEFORE JUDGE O’DONOGHUE. 

Testimony of CHARLES LEWIS for plaintiff, before 
Judge O’Donoghue. 

Direct Examination. 


Bv Mr. Raisch: 

9 

Q. Mr. Lewis, will you state your age, please? 
213 A. 38. 

Q. What is your present occupation? A. 
Draftsman, Olds Division. 

The Witness: Draftsman, Olds Division. 

Bv Mr. Raisch: 

9 

i Q. How long have you been employed as a draftsman 
by the Olds Division? A. Since February, 1934. 
i Q. In what department do you w’ork? A. Design 
engineering. 

# # # 

213 Q. I show you an item identified as Plaintiff’s 
Exhibit 43; can you tell me what that is? A. It 

is a rubber bellows or envelope for a water pump seal. 

Q. When did you first see this drawing, Exhibit 

214 Number 43? A. When I made it. 

Q. When did you make it? A. October 21, 

1935. 

! Q. I notice on this drawing some initials, “C. R. 
Lewis”; can you tell me who that individual w*as? A. 
That is myself. 
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Q. How did you happen to draw that drawing, Ex¬ 
hibit 43? A. I made this at the request of my superiors 
from a layout that was made. 

Q. And who were your superiors that gave you 
request? A. Mr. Thorne and Mr. Schilling. 

Q. Is Mr. Schilling the gentleman who just prec 
you on the witness stand? A. That is right. 

Q. Is that drawing, Exhibit 43, in the same condition 
that it was on November 21, 1935, when you drew it? 
A. It is not. 

Q. How do you know that it is not? A. Because 
there are two revisions on the drawing noted in the title 
block. 

Q. There are two revisions noted on the legend? 
215 A. That is right. 

Q. Who made those revisions noted? A. I 
made revision “A” and Fred Johnson made revision 
“B.” 

Q. Who is Fred Johnson? A. Fred Johnson is a 
draftsman employed at the Oldsmobile Division at the 
same time. 

Q. Did he work in the same department as you? A. 
Yes. 

Q. Were you familiar with the work he was doing on 
this seal, Exhibit 43? A. I was. 

Q. Aside from the legend, are you certain that this 
drawing, Exhibit 43, has been changed? A. I am cer¬ 
tain of it. 

Q. Is there any other evidence that leads you to be¬ 
lieve and assure you in the knowledge it has been 
changed? A. Yes, the erasures are very legible. 

Q. You have no difficulty in reading the erasures, so 
you can determine the original contour of the sleeve? 
A. No trouble at all. 
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Q. I show you Plaintiffs Exhibit 44; do you know 
who made this sketch? A. I made it. 

Q. What does the sketch, Exhibit 44, show? 

216 A. That is the original condition of this seal. 

Q. By original condition of this seal you mean 
that is the original condition of the design or drawing, 
Plaintiff’s Exhibit 43, as of October 21, 1935? A. That 
is right. 

Q. When was that drawing, Exhibit 43, first revised? 
A. November 26th, 1935. 

Q. Do you have a definite recollection of that revi¬ 
sion? A. I do. 

Q. Who made the revision? A. I made it. 

Q. I show you Plaintiff’s Exhibit 45. Can you tell 
me what that is or shows? A. That is revision “B,’’ 
the second revision that was made. 

Q. As of what date? A. I take it back, that is the 
first revision, 11/26. 

Q. 1935? A. That is right. 

Q. Do you have a definite recollection you made this 
revision “A”? On 11/26/35? A. 11/26/35. 

Q. That is your initials, “C. R. L.” appearing be¬ 
hind this revision “A”? A. That is right. 

217 Q. Was Plaintiff’s Exhibit 43, this original 
drawing, changed subsequent to November 26th, 

1935? A. There was one more change in that. 

Q. When was that change made? A. January 16th, 
1936. 

Q. I show you Plaintiff’s Exhibit 46; can you tell me 
what this exhibit is? A. That is the seal in its present 
form, after the last change was made. 

1 Q. Is that the seal as it appears after the revision 
“B” of 1/16/36 was made? A. That is right. 

Q. What did that change consist of? A. The only 
change was a chamfer added. 



121 


Q. Mr. Lewis, I show” you Plaintiff’s Exhibit 47; c^n 
you tell me what this is? A. That is the rear spring 
retainer. 

Q. How do you know it is the rear spring retained? 
A. It is so noted on the drawing. 

Q. Who made the drawing? A. I made it. 

Q. When did you make that drawing? A. October 2^L, 
1935. | 

Q. Is that the date you began it or the date 

218 you finished it? A. The date I finished it. 

Q. Is it the customary practice to date the draw¬ 
ings when they are completed? A. That is correct. 

Q. And these drawings that you made, that is Ex¬ 
hibits 43 and 47, were made from some prior drawings? 
A. From a preliminary layout. 

Q. You say a preliminary layout? A. Yes. 

Q. Has this drawing. Plaintiff’s Exhibit 47, ever be^n 
changed? A. It has. 

Q. How do you know that? A. It has two revision^, 
“A” and “B.” 

Q. Is it customary in the drafting department 
change original drawings? A. It is. 

Q. What necessitates these changes from time to time 
in the drawings? A. In the drawings themselves, to 
keep them up to date, with our layouts. 

Q. You have a very clear recollection of how this 
drawing, Exhibit 47, was changed? A. I have. 

Q. Aside from the legend stating that it was changed, 
in the upper right-hand corner, is there any other 

219 evidence appearing on Exhibit 47? A. The era¬ 
sures. 

Q. The erasures have not been—. A. They have n<j>t 
been completely removed. 
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Q. So you have a clear recollection as to what the 
original drawing was? A. Inasmuch as I drew the 
original and made the change, I would know. 

Q. I show you Plaintiff’s Exhibit 48; can you tell me 
what this exhibit shows? A. That is the drawing in its 
original state. 

I Q. That is the drawing, Exhibit 47, in its original 
state as of October 21, 1935? A. That is right. 

' Q. And you have a clear recollection that is the way 
the drawing, Exhibit 47, was, as of that date? A. That 
is right. 

Q. When w*as this drawing, Exhibit 47, revised for 
the first time? A. November 26th, 1935. 

Q. That revision is noted on the drawing? A. That 
is right. 

Q. I show* you Plaintiff’s Exhibit No. 49; will you tell 
me w’hat this exhibit show’s? A. That is the 
220 second change made in the drawing, revision “B.” 

Q. That is how Plaintiff’s Exhibit 47 appeared— 
A. This is the first revision— 

! Q. That is, Plaintiff’s Exhibit 49 show’s the first re¬ 
vision of Plaintiff’s Exhibit 47, that is, revision “A” 
as noted on Exhibit 47 A. That is right. 

Q. Was this drawing, Exhibit 47, changed subse¬ 
quently to 11/26/35? A. That is right. 

Q. And you have a clear recollection, do you, of the 
revision shown in Exhibit 49? A. That is right. 

' Q. I show* you Plaintiff’s Exhibit No. 50; can von 
tell me what this exhibit is? A. That is the second re¬ 
vision, or in its present state. 

Q. Is that revision shown on Plaintiff’s Exhibit 47? 
A. That is revision “B,” January 16, 1936. 

Q. And you have a clear recollection of that revision 
as of January 16th, 1936? A. That is right. 
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Q. 
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That is right. 


Mr. Lewis, you spoke of an earlier layout, and 
some earlier drawings that you saw at Olds; did 
you make any investigation in an attempt to ffnd 
preceding drawings ? A. I made a complete search 
for them and could not locate any. 

Q. You did locate Exhibit 2? A. 

Q. But after a thorough search you were not able 
to locate any further preliminary layouts? A. We 
were not. 

Q. This layout you just referred to is Plaintiff’s Ex¬ 
hibit 2, is it not? A. That is right. 

Q. I show T you Plaintiff’s Exhibit 51; can you |ell 
me what that is? A. That is the front spring retainer. 

Q. Who made that drawing? A. I made it. 

Q. When did you make that drawing? A. October 
21, 1933. 

Q. And does vour name appear on that drawing? 
A. It does, in the title block. 

Q. Is that drawing, Exhibit 51, in the condition it 
was originally as of October 21, 1935? A. It is not. 

Q. When was it changed? A. It was changed 
222 November 26th, 1935. 

Q. You have a clear recollection how it 4’as 
changed on November 26th, 1935? A. I have. 

Q. Do you have anything on the drawing itself whjich 
supports your recollection? A. The erasures show tjiat 
the cylindrical part of the chamfer was lengthened. 

Q. I show* you Plaintiff’s Exhibit 52; can you jell 
me what this exhibit exemplifies? A. That shews 
the length of the cylindrical part of the spring retainer 
w r hich is different than it is at the present time. 

Q. That is, that shows the spring retainer, Exhibit 
51, as it w*as before the revisions “A” and “B”? A. 
That is right. 
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Q. I show you Plaintiff’s Exhibit 53; what does this 
exhibit show? A. That shows the cylindrical part still 
lengthened. 

Q. You have a clear recollection of making this re¬ 
vision as shown on Plaintiff’s Exhibit 53? A. Yes, I 
have. 

Q. Is that revision noted on the drawing, Plaintiff’s 
Exhibit 51 A. It is, Revision A. 

Q. Were there any further revisions made in 

223 Exhibit 51? A. There was one more revision 
made. The cylindrical part was shortened in re¬ 
vision “B.” 

i Q. You have a clear recollection of that revision? A. 
Yes. 

Q. And is that revision shown in this exhibit? A. 
Yes. 

Q. And you have exemplified it in Exhibit 52? A. 
That is right. 

Q. Mr. Lewis, I show you Plaintiff’s Exhibit 54; what 
does this—what is this Exhibit 54? A. A layout showing 
the seal in its original design. 

i Q. You have a clear recollection, do you, that this 
seal as it was originally disclosed to you appeared as it 
does in Exhibit 54? A. That is right, 
i Q. Do you recollect when this seal was first disclosed 
to you, as shown on Plaintiff’s Exhibit 54? A. Well, 
if I remember correctly, that was on October 15, 1935. 

Q. This Exhibit 2, where was that made? A. It was 
made at the Oldsmobile Division. 

Q. Who made that drawing? A. Mr. Anderson. 

Q. And who was Mr. Anderson? A. He was 

224 a draftsman in the same department where I 
worked. 

! Q. Is his bench near yours in that department ? A. 
It was at that time. 
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Q. Were you familiar with what Mr. Anderson [was 
working on at the date of this drawing, Exhibit 2? A. 
I was. 

Q. Has that drawing, Exhibit 2, been revised? A. 
It has. That is shown not only by the date of the re¬ 
vision but also by the erasures on the layout. 

Q. Do you have a clear recollection of the revisions 
that were made? A. I have. 

Q. I show you Plaintiff’s Exhibit 55; can you tell me 
what that is? A. That is the revision from the original 
design; it is dated November 26th, 1935. 

Q. In other words, Exhibit 55 shows the form of the 
seal as of the first revision “A” of 11/26/35? A. That 
is right. 

Q. Were any further revisions made in this seal? A. 
There was one more revision. 

Q. Do you have a clear recollection of that revision? 
A. I have. 

Q. I show you Plaintiff’s Exhibit 56. What is this 
Exhibit? A. That is the water pump seal in its 
225 present state, after the revision. 

Q. When was the revision of the seal shown in 
Plaintiff’s Exhibit 56 made? A. This was made just 
a few days ago, but it was made as an exhibit only, f^om 
the original. 

Q. I should say when did plaintiff’s seal take the form 
shown in Plaintiff’s Exhibit 56. A. On the revision of 
that layout. 

Q. Would these drawings, Exhibits 43, 47 and 51, 
help you? A. The revisions were made at one time, 
January 16, 1936. They would all take the same date. 

Q. Mr. Lewis, you just testified as to the revisions 
that were made in these original drawings, Plaintiff’s 
Exhibits 43, 47 and 51; are these revisions clear to you 
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when you hold the drawings up to the light? A. They 
are. 

Q. You say they are? A. They are very clear. 

Mr. Raisch: I think that is all. Your witness, Mr. 
Lockwood—Pardon me. * • * 

BEFORE JUDGE O’DONOGHUE. 

Testimony of HERMAN WINKLER, called as a 
witness on behalf of the plaintiff, and having 

91 been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination. 

By Mr. Raisch: 

Q. State your full name. A. Herman Ernest Wink¬ 
ler. 

Q. What is vour age? A. 37. 

Q. What is your present occupation? A. I am execu¬ 
tive vice-president of the U. S. Machine Corporation, 
Lebanon, Indiana. 

Q. What was your occupation before you became con¬ 
nected with the U. S. Machine Company? A. I was with 
the Schwitzer-Cummins Company; I was chief engineer. 

Q. Where were you educated as an engineer? A. 
Purdue University. 

Q. Did you graduate? A. Yes. 

Q. What year? A. 1927. 

Q. How long were you with the Schwitzer- 

92 Cummins Company? A. Just ten years; within 
a matter of months. * * * 

95 Q. There is in evidence in this case an Exhibit 
No. 20, which is a letter written to Mr. Denkhaus 
ol^ the Olds Motor Works, and signed by H. E. Winkler. 
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I show you a copy of this exhibit and ask you if you 
have seen that Exhibit No. 20 before? A. Without read¬ 
ing this letter in detail I would say it is my 

Q. That is your signature? A. Yes. 

Q. Is the type of seal manufactured, or that was te- 
ing manufactured at the date of that letter by ihe 
Schwitzer-Cummins Company such as shown in Exhibit 
4, this patent of Winkler—is that referred to in that jet- 
ter? A. I will have to read it. 

(The witness reads the letter.) 

The Witness: No, this was the type of seal turned 
wrong-side out. This was the seal that was evolved, 
96 Olds turned it wrong-side out. 

The Court: What is the date of the letter? 

The Witness: November 6th, 1935. 

By Mr. Raisch: 

Q. Mr. Winkler, in this letter you refer in the third 
paragraph to a drawing No. C-102101. Is this Exhibit 
N which you have here a copy of that blueprint? A. I 
could not say unless I saw the blueprint. That number 
means nothing to me now. 

Q. Is that blueprint (handing to witness) the blue¬ 
print which accompanied your letter of November (jith 
to the Olds Company? A. It is dated November (jith 
and carried the same number, and I presume it is; it 
must be. 

Q. That blueprint, 102101, Exhibit N, is that the type 
of seal that you were manufacturing as of November 
6th, 1935? A. No. 

Q. Referring to that Exhibit No. 20 and the Exhibit 
N which accompanies it, that is, the N blueprint, does 
that refresh your recollection as to what changes were 
made in that assembly seal as referred to in the letter? 

A. Just a minute (reads). I think so. 

* * * 
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Q. I notice that in your letter of November 6th, 
97 in the second paragraph, you say: 

“You sent us a complete set of details on this 
unit. In several respects we felt slight changes would 
be in order.” 

' Evidently that refers to the fact, does it, that you re¬ 
ceived previously from Oldsmobile the design of water- 
pump seals? A. It indicates we received detailed draw¬ 
ings of the unit. 

Q. By referring to Exhibit N which you have in your 
hand and the accompanying letter of November 6th which 
you wrote. Exhibit No. 20, can you tell us in brief what 
the changes were that you proposed in the assembly 
or general design of pump seal which you received from 
the Olds Motor Division? A. By referring— * * • 

By Mr. Raisch: 

Q. Now, Mr. Winkler, will you proceed to tell 

99 us what changes you proposed in the Olds de¬ 
sign? 

The Court: Is that the question you want an¬ 
swered ? 

Mr. Raisch: Yes, your honor. 

The Court: Was it in the form of a letter or 
anything of that kind? 

Mr. Raisch: There was a letter written on No¬ 
vember 6th, 1935, which is not exactly clear as to 
what the changes w'ere. I can read that letter to 
you or to Mr. Lockwood. I am not certain that 
from that letter it is one hundred per cent clear 

100 as to just what the changes are. The witness on 
the stand wrote the letter, and he knew* what the 
changes w r ere, and I can ask him what the changes 
were, regardless of that letter. 

The Court: Very well; he may answer. 
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Bv Mr. Raiseh: 

Q. Will you proceed to answer the question? 

The Witness: May I leave my seat to get the 
drawing? 

The Court: What is that? 

The Witness: May I leave my seat to get) to 
the drawing? 

The Court: Yes. 

The Witness: This says, “Please note that on the 
rubber part we have altered the shape of the rear spring 
retainer so that it will not permit the rubber to slip out 
from under it. On the rubber part we have also changed 
the shape somewhat to permit better flexing/’ 

As I take it, it was the addition of a substantially 
rounded boss or bump to the spring retainer, so as to 
provide a tendency for that to remain centered through 
the action of the spring retainer. 

It says also: 

“We have changed the shape somewhat to permit fet¬ 
ter flexing.” 

In that respect it is in effect a diaphragm ;ind 
101 it is highly desirable to act as a diaphragm and 
have a square corner, because a round corner wcjuld 
spoil its free travel. So I would say the second chahge 
is to square up the corner to give it a better diaphragm 
action: 

It further savs: 

“W> have changed the spring retainer so as to be Con¬ 
sistent with the above remarks.” 

That is, the shape of the small metal part that m^ets 
up with the bump on the rubber. 

Also it says: 

“On the rear spring retainer we have added an op^ra 
tion and assembly which will prevent the unit from be 
coming disassembled and facilitate easier handling.” 
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That means a spreading or spinning out of the open¬ 
ing of the spring retainer so the unit will not become dis¬ 
sembled. 

Q. Did the Olds Motor Division ever adopt that last 
change of spinning out the front spring retainer? A. 
As I understand, they did not. * * * 

Q. In paragraph 6 of this letter will you point 

102 out on Exhibit N which member you refer to as 
the rear spring retainer? A. There is something 

w’rong here. It says, “On the rubber part we have 
altered the shape of the rear spring retainer so that it 
■will not permit the rubber to slip out from under it.” 

I made reference to this part here (indicating), the 
operation of the rubber so it will not slip out. One should 
have been the front and the other the rear. 

Q. I show you a copy of the drawings of the Schilling 
application, Serial No. 193871, and ask you if the spring 
retainer, reference No. 34 in this drawing, is the same 
or the counterpart of the spring retainer in Exhibit N 
which you have spun over? A. 34? 

Q. Figure 1. A. It is the same as the part that is 
spun over in that drawing, yes. 

Q. I show you here—I wish you would read or 

103 glance over, or read to yourself or to the Court, if 
you please, the next to the last paragraph. A. 

(Reading): “While we fully appreciate what you are 
trying to do, and the advantages that, are to be expected, 
assuming your design satisfactory, we cannot help but 
feel that there are several points in wdiich our seal is su¬ 
perior to your design or ours, as laid out on the attached 
prints. In other words, we would much prefer furnishing 
our standard rotating seal construction. Perhaps we are 
wrong in this assumption, and the attached seal design 
will work with equal satisfaction. Here again actual test 
results should be the determining factor.” 
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Q. What is your standard rotating seal construction 
referred to in that letter ? A. I do not see a picture I of 
it any place here. 

Q. I wish you would look at this item, which is Ex 
hibit 41; I ask you if you can tell me what this Exhibit 
41 is? A. That is a standard seal design, less tlhe 
spring. 

Q. Such as referred to in Exhibit 20, your letter of 
November 6th? A. Yes. 

Q. I show you Beier Exhibit L and ask you if you 

can find in this exhibit also vour standard seal construe- 

• 

tion; that is, such as referred to in your letter of 

104 November 6th, Exhibit No. 20? A. Yes, the lower 
view, and the upper view turned around. 

Q. Do you recollect when Oldsmobile first submitted 
to you a water-pump seal? That is, to the Schwitzer-Cm|n- 
mins Company? A. Do you want a date? 

Q. Yes. A. No. 

Q. Would it be—would Exhibit 20, your letter of No¬ 
vember 12th, help you to refresh your recollectionH-I 
mean November 6th? A. It was within a short period 
prior to that: I should say a period of two or thrjee 
months. * * * 

105 Bv Mr. Raisch: 




Q. Do you recall what you said upon learniri 
around November, 1935. about this seal that Oldsmobijle 
had submitted to Schwitzer-Cummins? A. I probably 
swore a little bit, because I did not like it. 

Q. Why didn’t you like it? A. Because it looked 
like a lot of work and perhaps a lost sale, or something 
like that. 

Q. How did you figure it was a lost sale that 
106 Oldsmobile had submitted their design to Schwitzer- 
Cummins? A. Because their design would ha^e 
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been something they could have purchased elsewhere, 
since somebody had to start on it, while we had our design 
in production and knew it was 0. K. 

Q. Did you do anything at that time to attempt to 
persuade Oldsmobile that they should purchase your 
standard rotating seal rather than go forward with their 
own type of seal? A. This letter indicates I tried to per¬ 
suade them to use our standard type of seal. 

Q. Can you tell me how you attempted—how you actu¬ 
ally did try to convince them they should use your stand¬ 
ard seal? A. I remember there was a lot of discussion 
about exploding. 

Q. Did you know at that time that the seal submitted 
by Oldsmobile would explode? A. The seal had not been 
built and I think we assumed or thought it would ex¬ 
plode. 

Q. It was just an assumption on the part of your¬ 
self, was it? A. It must have been, inasmuch as we 
later on talked about spinning that—one of those spring 
retainers, and it was not necessary to do it. 

Q. In other words, you contemplated that by 
107 trying to convince the Oldsmobile Company that 
the seal design submitted by them would explode, 
thev might lav off their seal and buv the Schwitzer-Cum- 
mins standard rotating seal? A. There were some engi¬ 
neering ethics involved. The seal we "wanted Oldsmobile 
to have was the best seal we knew how to build, and the 
seal they submitted looked like it might come apart and 
we had a seal of our own that was fine, perfect, and 
any other design would no doubt have a lot of hidden 
problems in it, and from an engineering angle, ours would 
have been safer; also from the sales angle, ours was in 
production. 

Q. Your standard rotating seal? A. Yes, it was in 
production. 
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Q. Do you think that increasing the width or abrupt¬ 
ness of this shoulder on the seal changed the Olds design 
from an explosive to a non-explosive type of seal! 

Mr. Lockwood: I must object to that question 
as calling for an opinion of the witness, who is 
testifying from memory some seven years ago and 
who is being asked as to what he thinks it might 
have done at that time, seven years ago. 

Mr. Raisch: Mr. Winkler is an expert in )iis 
field and has been qualified as such. 

The Court: I will allow’ him to express his opin¬ 
ion. 

The Witness: I have forgotten the question. 
108 WTiat is it? 

Mr. Raisch: Will you read the question? 

(The question is read.) 

By Mr. Raisch: 

Q. I refer to the change in the shoulder referred to 

in your letter of November 6th, on the rubber sleeve. A. 

Had you said “did,” I would say, “Yes,” but having seen 

the pieces since, it appears “no.” 

Q. Your answer to the question then is “No”? A. 

Did vou sav “do” or “did”? 

•» *> 

Q. Does it make the design submitted by Olds non- 
explosive! A. No. 

Q. In other words, your opinion is the design of 
pump-seal submitted by Olds was non-explosive or is 
non-explosive! A. I have seen them since and I know’ 
they do not explode, but as of this time we w’ere draw¬ 
ing pictures— 

Q. Back in 1935 you did not know’ that the Olds design 
of seal was non-explosive? A. This is right. 

Q. But you know now that it is non-explosive or \^as 
non-explosive? A. Yes. 
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Mr. Raisch: The witness shook his head and 
said “Yes.” 

The Witness: Yes. # * * 

Q. Can you name some of the individuals that 

109 worked under you as chief engineer? A. Cer¬ 
tainly. 

Q. Will you do so, please? A. Mr. Beier— 

Q. Is he in the court room? A. Yes. 

Q. Is that Kurt Beier? A. Yes. * * * 

Q. At the time that Oldsmobile, in 1935, Oc- 

110 tober or November, submitted to you their design 
of waterpump seal, was that design submitted by 

Olds new T to you at that time? A. That design was the 
rotating seal turned wrong-side out. I had not seen it 
thrned wrong-side out just like that before. 

Q. In other words, you had not, previous to 

111 October or November, 1935, seen a waterpump 
seal where the spring and spring retainer were put 

inside of the rubber sleeve or envelope? A. No, I had 
not. 

Q. I show you Exhibit 31, which is a letter dated De¬ 
cember 4, 1935, signed by Robert Schittke whose name 
was changed to Robert Schilling, and addressed to H. E. 
Winkler,—are you the individual to whom that letter w*as 
addressed? A. Yes. 

Q. Now% I show you a letter, Exhibit 32, which is 
signed by H. E. Winkler, chief engineer, Schw’itzer-Cum- 
mins Company, and addressed to Mr. Robert Schittke, 
this letter is dated December 6th. Are you the H. E. 
Winkler who wrote and signed this letter? A. Yes, 
that is my signature. I have not read the letter. 

i Q. Will you read the letter to yourself and then tell 
me if it is the letter you wrote and signed, that is. Ex¬ 
hibit 32? 

The Court: He says it is his signature. 
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The Witness: Yes. 

Mr. Raisch: Yes, but previously, your honor, lie 
said he did not know whether he had written it. He 
said it was his signature but he did not know 
whether he had written it, but he now states lie 
did write the letter, Exhibit 32. 

112 The Witness: My signature proves that. I do 
not remember what I said in the letter. 

Bv Mr. Raisch: 

m 

Q. In this letter, Exhibit 32, paragraph 3, will ycu 
read that paragraph, please? A. “From our layout we 
had not noticed that the assembly would stay together by 
the action of the rubber alone.” 

Q. How did you happen to state that in the letteif? 
Was it in response to something that came in Mr. Schit 
ke's letter, Exhibit 31? A. I have not read it. 

Q. You can read Exhibit 31 and tell me. 

The Court: Read them out loud. 

The Witness: Shall I read his letter first, your honor ? 

The Court: Yes. 



The Witness: It is dated December 4, 1935: 

“In your letter of November 6th you notified irje 
that the pumps bearing seal assemblies which you were 
furnishing will bo changed from our drawings in such 
a manner that the two spring retainers would be per¬ 
manently locked to each other. On the seal assemblies re¬ 
ceived by us so far this has not been done, but the front 
spring retainer has been made long enough to provide 
material for a spinning operation. 

“In this form this front retainer is too long and 
113 will interfere with the carbon washer under ex¬ 
treme compression of the seal. We feel that it is 
not necessary to spin the front spring retainer over since 
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on the pump seal assemblies we have received so far the 
installation has been quite easy to make. 

“We have changed the front spring retainer according 
to the enclosed drawing C-908960 and wish you would 
make the corresponding change on your drawings and on 
the seals to be received in the future, or provide for suffi¬ 
cient clearance in some other manner.” 

In this letter I replied— 

The Court: Exhibit what? 

The Witness: Exhibit 32, your honor. 

j 

The Court: Put the date of the letter in the rec¬ 
ord. 

The Witness: It is dated December 6th, 1935, to Rob¬ 
ert Schittke, chassis engineering department, Olds Motor 
Works: 

“We acknowledge yours of December 4th, enclosing 
drawing No. G-908960, water pump seal spring front re¬ 
tainer. 

“We discovered the condition which vou outlined in 
your letter on the last jobs w’hich we made and had al¬ 
ready changed our drawings so that the dimension you 
show on your drawings as 7/16ths inch was 13/32nds on 
our,5. 

“From our layout we had not noticed that the 
114 assemblv would stav together bv the action of the 
rubber alone. 

“All seals which vou will receive in the future w’ill be 
corrected in the above manner.” 

By Mr. Raisch: 

Q. Referring to Exhibit N, will you show us the part 
that Mr. Schittke in his letter of December 4th—the part 
and the operation which he says was not necessary in 
order to make the seal stay together—will you show us 
that on Exhibit N, that is over here on the board! A. 
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This letter says, “In this form this front retainer is too 
long and will interfere with the carbon washer nnder ex¬ 
treme compression of the seal.” 

That (indicating) is the only thing that would int^r 
fere with the washer. 

Q. That is the front retainer, is it not! A. I do 
know whether it is the front or back. I cannot remember 
which would be which. It would depend on how you con¬ 
sidered the pump in relation to the car. I would have 
to get the details on it. 

Q. It is the retainer, the end of which is spun over 
in Exhibit N? A. Yes. 

Q. Now, what was the operation on this retainer that 
was spun over that Mr. Schittke says was unnects- 
115 sary in order to make the seal non-explosive? 

Mr. Lockwood: If your Honor please, it seems 
to me counsel is reading into the letter words that 
are not there. 

The Court: The non-explosive expression is not 
in that letter. 

Mr. Raisch: Instead of “non-explosive” we wftll 
use the term “stay together.” 

“From our layout we had not noticed that the 
assembly would stay together by the action of tpe 
rubber alone.” 

The Witness: He says here, “On the seal assemblies 
received by us so far this has not been done, but the fro^it 
spring retainer has been made long enough to provide 
material for a spinning operation.” 


By Mr. Raisch: 

Q. He says: “We feel that it is not necessary to spin 
the front spring retainer over, since on the pump-s^al 
assemblies we have received so far, the installation hhs 
been quite easy to make.” A. That is right. 
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Q. Then you said, “From our layout we had not 
noticed that the assembly would stay together by the ac¬ 
tion of the rubber alone,’’ so Mr. Schittke is referring 
I to the fact that Olds found it unnecessary to spin 
116 over this front spring retainer? A. Yes. 

Mr. Raisch: That is all; your witness, Mr. Lock- 
wood. • • • 

PATENT OFFICE TESTIMONY. 

Mr. Marvin: It is hereby stipulated by and be- 
550 tween counsel for the respective parties to Inter¬ 
ference No. 75,190, that the witnesses Mr. Orlin 
Anderson, Box 47, R. R. No. 4, Lansing, Michigan, 
and Mr. C. R. Lewis, 815 Sterling Avenue, Lansing, 
Michigan, witnesses for the party Schilling, if called 
upon to testify, would testify that they made and 
could identifv drawings bearing their names as 
draftsmen as being made and completed on the dates 
specified on the drawings. 

Patent Office testimony of RICHARD STOLTE, 
550 a witness called on behalf of the Party Schilling, 
having been first duly sworn, was examined and 
testified as follows: 

Direct Examination. 

By Mr. Marvin: 

Ql. Will you please state vour full name, age, resi¬ 
dence and occupation. A. Richard Charles Stolte; 46; 
Lansing, Michigan; motor development engineer. 

Q2. That is with the Olds Motor Works, is it not? 
A. Yes. 

Q3. How long have you held this position at the Olds 
Motor Works in the capacity of Motor Development Engl- 
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neer, approximately? A. The first of 1940 will be fiv 
years. 

Q4. You are acquainted with Robert Schilling, a part^ 
to this Interference? A. Yes. 

Q5. Was Robert Schilling ever associated with you 
in the Olds Motor Works? A. Yes. * * * 

Q69. Does this experimental instruction dated 

558 July 28, 1936, indicate a conclusion of this test? 
A. This instruction sheet indicates that the pump 

■was later installed in another car. 

Q70. I assume from that that further test was run; 
is that correct? A. I don’t know. 

Q71. In any event, the water pump seal having th? 
general characteristics of the rubber-like cup and spring 
as shown in Exhibit 2 had operated successfully for h 
mileage of 53,415 miles on July 28, 1936; is that cor¬ 
rect? A. That is correct. * * * 

Q76. As an engineer, I ask you to compare Ex- 

559 hibit 26 and Exhibit 2 with respect to the general 
design of the rubber-like sealing part having the 

spring therein, and tell me if these are substantially the 
same? A. Yes; they are. 

Q77. In your opinion, then, what is the major changj' 
between the two drawings? Exhibit 2 and Exhibit 26? Al 
E xhibit 2 shows the carbon washer held from turning 
by means of two ears in the water pump housing whilf 
Exhibit 26 shows the carbon washer held from turning 
bv an extension of the snap ring. * * * 

Q98. I now hand you an engineering release o 
562 four sheets previously identified as Schilling Ex 
hibit 27 and dated 7/16/36, and ask if you can tell 
me what this exhibit means? A. Exhibit 27 shows that 
the production release, Exhibit 24, was complied with. 

Q99. Who approved the release, Exhibt 27? A. Mr) 
H. T. Youngren. 
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i Q100. Who is Mr. Youngren? A. Mr. Yonngren is 
Chief Engineer of Olds Motor Works. 

Q101. Was he the Chief Engineer at the time he 
signed this Exhibit 27? A. Yes. * • • 

599 TESTIMONY OF KURT BEIER IN PATENT 

OFFICE PROCEEDING. 

BEIER, KURT, a witness produced on behalf of the 
party Beier, having been first duly sworn, was ex¬ 
amined and testified as follows: 

Direct Examination . 

Qi. W 7 ould you please state your full name, your age, 
your residence and your occupation? A. Kurt Alfred 
Beier; I live at 6540 York Road, Cleveland, Ohio; thirty- 
five; designing engineer. 

Q2. WTio are you associated with? A. I am now as¬ 
sociated with the White Motor Company of Cleveland. 

I Q3. Were you ever connected with the Schwitzer-Cum- 
mins Company at Indianapolis? A. Yes, I was. 

Q4. Just approximately between what dates? A. I 
was employed by the Schwitzer-Cummins Company from 
March, 1926 to March, 1937. 

i Q5. Are you the Kurt Beier who is the applicant for 
United States Letters Patent entitled “Fluid Sealing 
Device” involved in this interference? A. Yes, I am. 
Q6. Have you read the counts in this interference so 

that you fully understand the same? A. Yes, I have. 

• • * 

Q53. Now, there is evidence in this case that 
609 the Schwitzer-Cummins Company received a letter 
from Olds, Exhibit 7, dated October 24, 1935, send¬ 
ing you a layout and some detailed drawings, as more 
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specifically set forth in that letter. Do you recall de¬ 
ceiving those particular drawings and, if so, what did 
you do about them? A. Yes, as I recollect, Mr. Winkler 
handed me those drawings with the letter. We had quite 
a discussion about their rejecting our designs, but decided 
to make up drawings which would, with certain changes, 
let us make six of the experimental seals as called for in 
the letter. W T e felt justified in doing this because 01<jls, 
as a customer, had to be satisfied and, since these se^ls 
were only to be used on experimental units, no real 
610 risk was encountered. As I recall, we felt that 
certain changes were necessary to satisfy the unit 
condition which we felt strongly was one of the require¬ 
ments in facilitating shipment and assembly. 

Q54. By that, do you mean a self-contained seal that 
would not explode? A. If you refer to the flexible seal¬ 
ing member, yes, that is what I mean. 

Q55. Well, did these blueprints that accompanied that 
letter from Olds show a seal of the so-called self-con¬ 
tained unit which would not explode in respect to the rub¬ 
ber sleeve and spring? A. I don’t think they did. I 
don’t believe that Olds had considered this as a factor 
which was apparent in this design. The design showed 
two metal members which would act as intermediate mem¬ 
bers between the spring and the rubber sleeve to provide 
satisfactory pressure upon both ends of the sleeve to sat¬ 
isfy sealing conditions. 

Q56. Well, what did you do then in respect to incor¬ 
porating your invention into this design which was sub¬ 
mitted by Olds, and in that connection I will refer you to 
your letter to them of November 6, 1935, Exhibit 20, writ¬ 
ten by Mr. Winkler? A. We altered the shape of the 
rear flange of the rubber sealing member to give it a 
more abrupt shoulder. We changed the annular metal 
member adjacent to this flange to conform with this n£w 
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shape. We felt that with this change the seal would be 
unitary or non-exploding. We also changed the outer 
corner between the front flange and the annular part of 
the rubber member so that it would be stiffer. 

Q57. If you find any reference to those changes made 
in your letter to Olds, Exhibit 20, you may read them into 
the record. A. First paragraph 2, states that we 
611 made these changes on the basis of our experience. 

Paragraph 4 reads as follows: “Please note that 
on the rubber part we have altered the shape of the rear 
spring retainer so that it will not permit the rubber to 
slip out from under it. On the rubber part we have also 
changed the shape somewhat to permit better flexing.” 

Paragraph 5 is a duplication of the statement made in 
paragraph 4 in respect to the change of the rear spring 
retainer. 

Paragraph 6 states: “On the rear spring retainer we 
have added an operation at assembly which will prevent 
the unit from becoming disassembled and facilitate easier 
handling.” 

We still felt that, even with the changes that we had 
made on the rubber part, the seal assembly would not 
stay together under rough handling which might be en¬ 
countered in shipping. 

I might read you paragraph 7 which states: “With this 

arrangement we see no reason in production why the 

snap wire is necessary in the bottom, since the assembly 

will not, as we show it, explode.” 

# # # 

615 XQ75. As an engineer well acquainted with seal 

design, would you state whether or not any one of 
the four designs shown in Exhibit K could explode even 
if the rubber part were so weak as to be incapable of hold¬ 
ing the spring? A. I believe your question is somewhat 
misstated. If the rubber part or if the hardness of the 
rubber compound is chosen incorrectly, they would ex- 
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plode. However, from my experience I could judge off¬ 
hand how large to make the cross-section of this rubber 
component or its durometer reading or hardness, so that 
it would be strong enough to support the expanding num¬ 
ber which, in this case, was a spring. 


619 


XQ90. Did you ever make and test a seal njiade 
in exact accordance with the detail prints supplied 
with the letter from Olds, identified as Exhibit 7, 
prior to suggesting changes on these parts? A. ij do 
not believe that we made any seals in accordance Vith 
the original prints sent us with the letter of October 24th. 
Olds, themselves, state in the letter that they would pre¬ 
fer that we would make the necessary changes to insure 
satisfactory operation because they knew that we were 
qualified, due to our previous experience, to do so. 

XQ91. Then, the first seals sent to Olds for test were 
not in accordance with their original detail drawings? 
A. They were not. 

XQ92. Did Schwitzer-Cummins, to your knowledge, 
test seals as sent to Olds after the time that you 
furnished them samples? A. I do not recall. 

XQ93. The changes suggested and carried out on 
detail parts of the seal were made solely on your opinion 
that they would make the seal better? Is that correct? 
A. That is correct. 

Mr. Marvin: That is all. 


had 


the 


620 


Cross-Examination. 


Bv Mr. Hull: 


XQ94. You referred, in discussing the detail prints 
that w r ere sent by the Olds Company to Schwitzer-Ctim- 
mins Company, to notations carried thereon indicating 
changes winch had been made. Do you recall whether the 
two retainers, shown on Exhibits 11 and 12, were sub- 
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stantially the same when received by you as now appears 
on these exhibits ? A. Their general form must have been 
approximately the same, although I still believe that Ex¬ 
hibits 11 and 12, handed to me, were not the original 
prints received with the letter. Otherwise, the notation, 
“Revised” would not appear. We can, I believe, verify 
if the drawings which I now look at are in accordance with 
the parts that we made up for the experimental seals by 
referring to the original detail drawings of the Schwitzer- 
Cummins Company. 

XQ95. You understood, did you not, from the drawings 
or prints that were sent you and which are represented 
with more or less accuracy in Schilling’s Exhibits 11 and 
12 that the front and rear spring retainers were meant 
to telescope one over the other, did you not? A. Yes. 

1 XQ96. And what you claim to have done in a way of 
change was to alter somewhat the shape of the rear spring 
retainer and to provide the telescoped end of the same 
with a flange? Is that correct? A. That is correct, 
i XQ97. Is it also correct that prior to the date when 
the drawing, Exhibit N, was made, you had not drawn or 
designed a seal wherein one of the retainer rings was 
telescoped over the other? A. No, we had not, although 
Figure 3 on Exhibit J, which I believe is one of my 
sketches, shows a faint evidence of some attempt of this 
nature. * * * 

625 RXQ117. The changes which you recommended 
in the design of the Olds seal as they submitted it 

to you were made on your opinion and not on any tests 
or concrete data that such changes should be made 

626 to the original Olds design? Is that correct? A. 
That is correct insofar as the opinion goes, although 

we had no concrete evidence of the characteristics of exact 
samples of this unit, we judged from our experience with 
the particular compound that we were using how to design 
the form of the rubber member. • • • 
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Patent Office testimony of LOUIS SCHWITZEjR 
627 a witness produced on behalf of the party Bei^r, 
having been first duly sworn, was examined and tes¬ 
tified as follows: 


Direct Examination. 

Bv Mr. Lockwood: 

m 


Ql. Please state your full name, age, residence ar|d 
occupation. A. Louis Sclrwitzer; over fifty; 7777 Nortjh 
Pennsylvania Street, Indianapolis, Indiana; mechanical 
engineer and president of Schwitzer-Cummins Company. 

Q2. I presume you have been connected with the 
Schwitzer-Cummins Company since its origin? A. Yes. 

Q3. Are you acquainted with the subject matter of 
this interference and the application involved which wa 
filed by Mr. Beier and assigned to vour company ? 

Yes. 

Q4. And I presume you are fully acquainted wit 
various transactions which vour company engaged in with 
the Olds Motor Works in the year 1935 with respeejt 
to water pump seals. Is that correct? A. Yes. 


4 

iti 


# * * 

630 Q17. Now, when you went to Olds on Octobeif 
2nd, tell us as clearly as you can just what von 

631 did there and with whom you conferred? A. 
When I arrived at the Olds Motor Works, I was 

turned over by Mr. Youngren to Mr. Maurice Thorne, 
wrho, at that time was chassis engineer and had the pump 
matter under his jurisdiction. He told me they liked 
the seal very much, but the factory objected to the shoulder 
in the pump housing, which was necessary with the seal 
installed in the impeller. He told me they would like 
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to bore the pump housing through with a single setting 
and wouldn’t it be possible, therefore, to incorporate 
the seal in the housing. 1 told him it could be done, 
as we had worked on similar designs, particularly on 
Seals which would be sold to the trade as a unit not only 
for production purposes but also for replacement serv¬ 
ice. We discussed this type of seal quite in detail and 
I also related to him in particular the fundamental con¬ 
ditions of this type of seal so they would be successful— 
our experience with them, how they had to be made, how 
they should be installed, how the parts should be ma¬ 
chined, particularly bearing surfaces, the type of finish, 
tolerances, in fact we spent close to two hours discussing 
the subject. I asked him for the latest drawing of their 
pump designs so I could take it home with me and design 
him a seal which would meet his requirements to bore the 
pump housing on one setting. He then gave me this 
drawing, Exhibit A, of September 18, 1935, to work out 
the design. This drawing still shows the seal in the im¬ 
peller but it show’s a double row ball bearing integral 
with the pump shaft, which he told me w’as being made 
by the New Departure Ball Bearing Company. Since I 
had to fly to South Bend that afternoon, I left around 
noon from Lansing. 

Q18. Is there anything on Exhibit A which indicates 

that this drawing w T as given to you on that date? 
632 A. Yes. This drawing was still in the process of 

being finished and thev had to take it off the board 

% 

and have a blueprint made of it and it shows on the back 
of the blueprint “Requisition October 2, 1935,” which was 
the date of my visit in Lansing. 

Q19. Do you recall whether or not you went to the 
board on which this unfinished drawing wras mounted? A. 
I don’t recall that, but I recall that the draughtsman, Mr. 
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Schittke, came into the office of Mr. Thorne and stay* 


a considerable length 


f 4 

of time while we discussed 


for 
seals. 

Q20. Was it your understanding that that is the j\^r. 
Schittke whose name was changed to Schilling, a parity 
to this interference t A. Yes, I was informed of th^t. 

Q21. Do you recall that he or that anyone else todk 
you to a drafting board and showed you any other draw¬ 
ing than that you have just described, whether finished 
or unfinished? A. No. 

Q22. I refer you to Schilling’s Exhibit 2 and particu¬ 
larly to the seal construction as therein indicated and ask 
whether or not a seal of this general character was in aijy 
way indicated or suggested to you by anyone at the Ol4s 
plant during that visit? A. No. We discussed this type 
of seal, but no drawing was shown to me, particularly thi s 
one, Exhibit 2. The drawing which was shown to me and 
given to me to lay out a seal for them that would fit in 
the pump body was Exhibit A. 

Q23. You say that this type of seal was discussed. 
What do you have reference by “this type”? Do you 
mean the type shown in Exhibit 2 or Exhibit A? A. It 
was the type that was supposed to go in the pump 
633 housing and consequently had to be built as a seli- 
contained unit to be able to assemble it properly. 

Q24. Were there any sketches made by anyone at 
that conference to illustrate what they had in mind with 
respect to such a seal? A. As usual when a bunch of 
engineers get together and discuss a subject, they make h 
lot of sketches, but I don’t recall what was sketched up. 

Q25. Was this blueprint. Exhibit A, brought back by 
you or mailed to you, as you recall? A. I brought i|t 
back with me. 

Q26. Having brought that back with you, what did yoiji 
next do for the Olds Company in respect to seal design? 
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A. I turned drawing, Exhibit A, over to the engineering 
department and told them to make a layout to submit to 
the Olds Motor Works with the feature of being able to 
bore the pump housing straight through in one setting 
and apply a packless seal. 

Q27. And what was the result of their work in this 
connection? A. They made two layouts, one Exhibit L 
and one Exhibit 6. This layout showed the double roll 
ball bearing and on the lower half of the drawing our 
standard seal built in the impeller and on the upper half 
a modified form of this seal to be inserted in the pump 
housing with the hole going straight through the housing. 
The design of the impeller, the rear cover and the housing 
are otherwise identical with the ones shown on Exhibit 
A. 

Q28. Then, did you send one of these layouts particu¬ 
larly Exhibit 6, to Olds, with your letter, Exhibit 5, dated 
October 17, 1935? A. Yes. * * * 

Q40. And do you recall definitely that he was 

636 here when these sketches, Exhibits H, I, J and K 
were made? A. Yes. Because a great many were 

made right on his drafting board. 

Q41. Now, when you made that trip to the Olds 

637 Company on October 2, 1935, do you recall that 
these sketches had been made and that this structure 

shown in them had been discussed with you by your engi¬ 
neering department, all before that trip was made? A. 
They were made and discussed long before the trip. 

Q42. Do you recall whether or not you disclosed to 
anyone at the Olds Company, during that visit, the type 
of seals shown in these several sketches? A. I don’t 
recall disclosing exactlv what is shown in these sketches, 
but we discussed the type of seal that should be adapt¬ 
able to put into a pump housing. 


149 


Q43. Were you, at that time, far enough along with 
the structure involved in this interference and shown 
in those sketches to warrant your offering that particular 
construction of seal to Olds at the time of that October 
2nd visit? A. No, thev were not tried out sufficiehtlv. 
We hesitated to offer anything which we were not sure 
of. A leaky pump is a very troublesome mechanism on 
an automotive vehicle. 

Q44. Before offering to manufacture and sell your 
seals to an automotive manufacturer would you hav^ to 
run considerable tests yourself? A. Yes, particularly 
on a new type of seal. 

Q45. State whether or not that was the reason i:hat 
you were offering various arrangements and installations 
of your standard seal to the Olds Company as late as 
your drawing, Exhibit 6, and as repeatedly emphasized 
in the correspondence in evidence. A. Yes, that was 
the reason. The type of seals shown in Exhibit 6, even 
the modified form as shown in the upper half we had 
considerable experience with and we knew they were sue 
cessful. It would have been disastrous for us to 
offer something with which we had not sufficient 
638 experience and having the customer make a funda¬ 
mental change in his design and later be a failure 

Q46. Now, in what manner and to what extent was 
this policy changed, if it was changed by your receipi; of 
the Olds letter, Exhibit 7, sending you certain drawings 
listed therein? A. When we received their letter of Oc¬ 
tober 24th, Exhibit No. 7, it convinced us that they 'wfere 
determined to use a seal mechanism in the pump bcfdv. 
They sent an assemplv drawing of a water pump and 
detail drawings of a seal mechanism, telling us to take 
these drawings and revise them to insure satisfactory 
operation. 
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Q47. Then did that relieve you somewhat of the re¬ 
sponsibility in respect to such a seal as they seemed to 
want, being successful or in respect to any tests that you 
would have ordinarily subjected them before selling them 
to a customer ? A. While it may have relieved us of the 
responsibility, we still felt a responsibility to see that the 
seal was designed right and we did redesign it and wrote 
them the features which we incorporated in this design 
to insure satisfactory operation. 

Q48. Do you recall what the substance of those changes 
were which vou made in the seal designs that thev sent 
to you? A. Yes. When I received Mr. Schittke’s letter 
of November 24th, together with his drawings, he em¬ 
phasized the fact that the main advantage of the design 
which he submitted is that the pump can be disassembled 
by pressing on the rear face of the pump shaft and that 
the clearance between the impeller and body is smaller 
than the clearance in the seal so that the impeller will 
rest on the body and permit removal of the pump shaft 
without damaging the seal. We maintained this 
639 feature in the design which we submitted to him as 
he emphasized it, but we added features as ex¬ 
pressed in our letter of November 6th, 1935, which were 
as follows: We changed the shape of the rear spring 
retainer so the rubber won’t slip out from over it; in 
other words, the rubber will hold it together, we made 
the front rubber flange stronger, we changed the rear 
spring retainer rubber part to conform with the spring 
retainer. We also put a flange in the front of one spring 
retainer in order that they may not come apart when 
the spring is inserted between the retainers and in this 
way facilitate putting the rubber onto the spring and 
spring retainer unit. 

1 Q49. And were those features illustrated in the draw¬ 
ing which you then sent to the Olds Company with your 
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letter, Exhibit 20, as shown in your drawing, Exhibit N? 
A. Exhibit N is the drawing which we sent with our let¬ 
ter of November 6th. 

Q50. Now, can you recall as to whether or not 4ie 
drawings sent you with their letter, Exhibit 7, illustrated 
a seal assembly wherein the spring would be held by t^ie 
rubber flanges as a self-contained unit? A. No, if they 
would, there would have been no need of making the^e 
changes of which we advised them. After we sent th|is 
letter with the recommended changes, as expressed n 
our letter of November 6th and our drawing, Exhibit 
we received a letter from Mr. Schittke, Exhibit 21, jn 
which he writes that, “In answer to your letter of Noverii- 
ber 6tli to our Mr. Denkhaus, we want to advise you thjit 
we are satisfied with the change that you propose to make 
in the part details as shown in your drawings C-102101, 
102, 103, 104, 105 and 107 and wish you would go ahe^d 
with the manufacture of those parts.” We went ahead 
and made the seals accordingly and shipped them to tljie 
Olds Motor Works for test. 

Q51. I presume the other drawings associated 
640 with C-102101, merely showed detail layouts of 
the parts embodied in that assembly drawing, Ex¬ 
hibit N? A. That is right. * # # 


Cross-Examination. 


Bv Mr. Marvin: 


XQ56. Now, Mr. Schwitzer, when you knew that 
642 Olds were interested in a seal similar to the one 
shown on Schilling Exhibit 2 and you were working 
on a similar seal in your own organization at that time, 
why didn’t you apprise them of that fact at the time vdu 
wrote the letter, Exhibit 14, and tried to discourage theta 
from continuing along that line? A. As I stated before. 



this was a new type of seal with which they had no ex¬ 
perience at all, we very little, and there were a lot of 
problems to be worked out, so we naturally recommended 
something which we knew would give service. Particu¬ 
larly, since we had tens of thousands of our standard seals 
out in the field, running in heavy duty service and giving 
good service. There were a few features which made us 
hesitate somewhat to recommend this seal. One was 
the short length of spring. Another one, very little room 
for the rubber to expand in case it should grow. There 
also was no self-cleaning feature in the seal as in our 
standard seal, and we knew from our past experience, 
even if you make sometimes a part the way the customer 
•wants it made and it doesn’t work out successfullv, vou 
have to carry the responsibility just the same. * * * 

XQ64. From your knowledge, did you ever build 

644 and/or test a seal made in conformance with the 
original Olds prints submitted to you in connection 

with Schilling Exhibit 7 to determine whether the rubber 
part would slip from the spring retainer or were 

645 your changes suggested to them based on the as¬ 
sumption that the rubber part would slip from the 

retainer as shown in their design? A. We knew the 

seal had to be designed in such a wav that the rubber 

part would not slip off the spring retainer for the sake 

of assembling and shipping and their drawing which 

thev sent ns at that time did not show that thev would 
*> • 

meet this requirement. Later on, after we furnished the 
sample seals to Olds, we did some more experimenting 
with this type of seals, and we even had a mold made of 
a rubber sleeve similar as shown in Exhibit N, onlv the 
feature of being self-contained was more exaggerated, in 
fact, the flanges on the ends were practically parallel, 
i XQ65. You never actually made a seal, though, in ac¬ 
cordance witli their print as submitted to you, prior to 
incorporating your suggestions therein? A. No. 
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XQ66. You billed the Olds Motor Works for the seals 
that you made for them, the molds for making the seals, 
sales and administrative expense and ten per cent profit, 
did you not? A. Yes. When the purchasing departnient 
of the Olds Company told me that they are not goin^ to 
buy seals from us, but they are going to make them thpm- 
selves, I told them that the making of the sample seals 
was quite an expensive method; there was a lot of engi¬ 
neering work done, quite a few trips made to the 6lds 
Company; we had to make a special mold for the rubfber 
sleeve, a special mold for the carbon, the spring retainers 
were turned out of solid brass in the tool room, so after 
a long wait, they consented to reimburse us for some of 
the expense, which they did. * * * 


Discussion and Rulings On Motion To Strike Out Cer¬ 
tain Testimony Offered By Plaintiff and Plaintiff’s 
Motion To Amend Complaint To Include Two 
New Claims Included In the Beier Patent. 

Mr. Barnes: If your Honor please, you do hot 

247 care to hear us at this time on that motion? 

The Court: Had you finished? 

Mr. Lockwood: Yes, I had finished. 

The Court: I think I will adhere to the same rulij 

I made and will deny your motion to strike the various 

exhibits and the testimony of the various witnesses. 

» 

Mr. Lockwood: I presume I may have an ex 

248 ception, your Honor? 

The Court: You may have an exception to t| 
ruling of the court. , 

Of course, if the case goes to the Court of Appeals, 
as it probably will, the Court of Appeals may hold it 
will disregard the evidence of the witness referred to 


ng 


h< 
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because he was available and was not before the Patent 
Office. The Court of Appeals may hold it will disre¬ 
gard the evidence of Thome and Schilling because it 
was a duplication of what they testified to before the 
Patent Office. The Court of Appeals may hold these 
three exhibits 43, 47 and 51, or photographic copies 
of them, should not be admitted because they were in 
the possession of the plaintiff at the time the hearing 
took place before the Patent Office and should have been 
produced there, together with the testimony of the wit¬ 
nesses. 

! So, all of that will be in the record so that the Court 
of Appeals may pass on these issues. 

Mr. Barnes: Did I understand counsel to say he 
was filing a brief on this? 

'Mr. Lockwood: No, I said I had the cases briefed. 

The Court: Of course, that is all a matter of weight. 

However, in this case, I am taking a more liberal 
view and am leaving the testimony in. 

Mr. Lockwood: I am not sure, your Honor, 
249 whether this is the proper time to move to strike 
the amended bill of complaint which, as I under¬ 
stand it, your Honor permitted to be filed pursuant to 
the plaintiff’s motion at the beginning of the hearing; it 
was suggested at that time, I believe, I be permitted 
to move to strike it at the conclusion of the testimonv. 

'The Court: You are renewing that motion? 

1 Mr. Lockwood: I will either renew it now or a little 
later. 

The Court: The court will make the same ruling; 

you may have an exception, if you wish. 

• * • 
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Final Argument On Behalf Of the Plaintiff 
By Mr. Stuart C. Barnes. 

I 

Mr. Barnes: If your Honor please, we had b^en 

252 advised that the defendant had some witnesses 
and we are not quite prepared to go ahead with 

the argument at this time, and it may seem a litjtle 
disorganized on that account— 

The Court: About how much time will each side wftnt 
for argument? I will not hold you down right down to 
the minute. 

Mr. Barnes: How much time will your Honor give 
us? 

We do not want to be prolix, but we would like to 
explain— 

The Court: Of course, if this were a criminal court 
you would not want much time, but being a civil court, 
thev usuallv want a great deal. I should think about 
an hour on either side would be sufficient. 

253 Mr. Barnes: I think it will take at least that, 
your Honor, and it may take more. 

The Court: Of course, the court has listened to the 
opening statements and all of the testimony, and I 

think about an hour would be sufficient. 

• * • 

Mr. Raisch will take up that part of the argu- 
261 ment; what I want to point out to your honor is 
that the Board made one palpable error of law, 
we believe, in throwing the burden of proof on the 
plaintiff in this particular. I say that because the facts 
establish here the relation of employer and employee. 
The Olds Company employed the Schwitzer Company 
to make these seals. It was, of course, understood ri gM 
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from the start that it would involve considerable ex¬ 
pense because they would have to have moulds and tools 
and so forth, and drafting, in order to build these six 
units, and the record shows that in the fall of 1936, 
when Mr. Schwitzer learned that the Olds Company 
■was going to buy these seals elsewhere, that he sent 
the Olds Company a bill for their services in making 
these six seals and some sixty or seventy additional 
experimental seals that were made. 

The Court: Suppose I go into a grocery store and 
order a pound of beefsteak and I want it ground, and 
he has a grinder there; or I order a loaf of bread and 
I want it sliced, and he has a slicer there; he sends 
that to me and I pay for it; does that make that grocer 
my employee? 

Mr. Barnes: I do not think the situation is quite 
parallel, your Honor. I would like to read you a couple 
of decisions on that. 

The Court: I understand you claim the Schwit- 
262 zer-Cummins Company is an employee of the Gen- 
i eral Motors; that is your contention? 

Mr. Barnes: In that sense, yes, and we have two 
decisions of the Court of Appeals of this District on 
that, which so hold. 

The Court: You may cite them. 

Mr. Barnes: I do not know that I need to cite them 
by page citation; they are here in the brief which your 
Honor and Mr. Lockwood both have available. One of 
them is the case of Gallagher v. Hastings, 21 Appeals 
D. C., 88. 

• • * 

The employment in this case was exactly as it 
2$4 was in Hastings versus Gallagher. Hastings w’ent 
to the foundry company and asked them to con¬ 
struct a car bolster for him. He had the general plan 
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of invention, minus one little item, to-wit, the elevated 
middle portion, and that item was called for by the 
claim. The Court of Appeals held that the relation of 
employer and employee existed between Hastings apd 
Gallagher. 

Now, that same situation arose in the case of Moody 

versus Colby, 1914 C. D. 15. This was affirmed by the 

Court of Appeals, D. C., 41 Appeal Decision, 248. 

• * # 


There is just one more thought I want to lay 

266 before your Honor, and that is that the Board 
of Examiners of the Patent Office held that the 

burden of proof was on the party Schilling, the junior 
party, to show what the changes were in this invention 
that the two worked on after October 24, when Schilling 
communicated his layout to Schwitzer—that the burden 
was on the party Schilling to show exactly what those 
changes were and that he was the inventor <|>f 

267 all of the elements of the claim. The decisions 
are that when this relation of employer and em¬ 
ployee exists, the burden is thrown on the employed 
regardless of whether the employer is the senior partjy 
or the junior party. 


We have the same statement of law in the casle 
267 of Gallagher versus Hastings, which I contend 
is exactly the same employer-employee situatio^ 
as we have here. 

• • • 
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1 Final Argument Of Mr. Lockwood For Defendant. 

# • « 


1 Closing Argument Of Mr. Barnes For Plaintiff. 

Now, Mr. Schwitzer was here in court for two 

315 days taking notes, and Mr. Beier was here with 
him— 

The Court: I do not think we need put anything 
like that in the record. I did not notice Mr. Schwitzer 
taking notes. He was in court. The defendant has seen 
fit to rest his case on the testimony in the Patent Office. 
This is not like having a witness in court and failing 
to call him. They say they have all of the testimony 
they need in the Patent Office record, and of course 
they have a perfect right to put in testimony or not, 
as they please. 

Mr. Barnes: I think I can comment on the fact 

316 they did not call him, that they decided to rest 
their case and did not. 

The Court: They are consistent there. They say, 
having taken the testimony before the Patent Office, it 

is not necessary to duplicate it. 

• * • 

The Court: It appears to the court now* that 
319 this matter of the supposed drawings of Mr. Lewis 
and Mr. Schilling are important as to when they 
were made. The earliest date when they were made 
is important, it seems to the court. Likewise, the pur¬ 
ported drawings of Mr. Beier and Mr. Moore, as to 
when they were made. I just want to give you that 
idea. Of course, the court will have to consider the 
looks and appearances of these original drawings of 
Beier and Moore and the nature of them, don’t vou see; 
the way they appear, and so forth, as to whether they 
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look more like original drawings or sketches than Ex¬ 
hibits 43, 47 and 51. I want yon to know what is in 
the mind of the court and would like any answer you 
can give, taking into consideration also that sill 
320 of these original sketches of the defendant were 
submitted to the Patent Office, but that the de¬ 
ductions to be drawn from them were not submitted to 
the Patent Office? 

Mr. Barnes: Mr. Lockwood has referred— 

The Court: Did Mr. Schilling testify before tl^e 
Patent Office that he could, from these exhibits, blue¬ 
prints of them, 43, 47 and 51, draw a design of what 
was originally on those sheets of paper? 

Mr. Barnes: That question did not arise and he did 
not testify about it. 

The Court: I just wanted to be sure he did nqt 
testify. 

Mr. Barnes: When the testimony was being taken, 
I think it was assumed that the witness testified that tl)e 
drawings in their then condition were substantially ^s 
originally. 

The Court: Then the drawings submitted bore as the 
earliest date, October 21, 1935, is that right? 

Mr. Barnes: Except for the assembly drawing df 
October 15th, which includes the pump. 

The Court: I am just talking about these three ex¬ 
hibits. All right, you may make your response to Mf. 
Lockwood. 


Now, what answer have you to the suggestion 
322 that when Mr. Lewis was making these drawings 
and sketches in pencil and Mr. Schilling was going 
over them, why did they undertake to rub out and make 
changes; why not make another drawing? 

Mr. Barnes: I will let Mr. Raisch answer that. 
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1 The Court: No, you can tell me. 

Mr. Barnes: They always do that. When small 
changes are made in drawings they do not under- 
323 take to make them over. They usually make the 
changes and then note up in the upper right-hand 
corner what the change was or the date of it. 

The Court: That is what you think he was doing? 
Mr. Barnes: That is quite a common practice in 
work on drawings. 

The Court: Conservation of energy, paper, and so 
forth? All right. 

# O # 

The Court: The case has been very well pre- 

328 sented. 

1 I will take it under advisement, 

i The clerk of the court will notify you when I arrive 
at a decision. 

Mr. Lockwood: I assume your Honor does not care 
for briefs on law or facts? 

The Court: I will take it up promptly. I will 

329 take the record of the testimony and read it, to¬ 
gether with the exhibits. 



DRAWINGS OF SHILLING APPLICATION. 
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DRAWINGS OF BEIER PATENT. 
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Exhibit 2. 
(Photostat.) 
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Exhibit 4. 

Printed Sheet No. 1—C. J. Winkler Patent No. 2,027,505. 
384 
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Printed Sheet No. 2—C. J. Winkler Patent No. 2,027,505. 
385 
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Printed Sheet No. 3—C. J. Winkler Patent No. 2,027,505. 
386 
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Printed Sheet No. 5—C. J. Winkler Patent No. 2,027, 
388 
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Printed Sheet No. 4—C. J. Winkler Patent No. 2,027,505. 
387 
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Exhibit 5. 


Louis Schwitzer, President 


SCHWITZER-CUMMINS CO. 
Manufacturers 

Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 


Hyduty Cooling Fans 
Multi Vane Blower Wheels 
Super Chargers 
Hardened & Ground Screw 
Machine Products 
Address Reply 
Attention of 
Louis Schwitzer 


Olds Motor Works, 
Lansing, Michigan. 


Water Pumps 
Oil Pumps 
Governors 
Stokers 

Stoker Transmission 




October 17 th, 1935. 


ATTENTION: Mr. M. A. Thorne. 


Gentlemen: 


The writer refers to the visit he had with vou the 
other day at your office regarding our carbon-duprene 
pump seals and pump designs. 

We are enclosing herewith our blue print B-10200i 
in which the upper half show’s the pump housing with a 
straight thru bore and the seal pressed into this bor<|* 
contained in a metal housing. This gives you the 
straight bore desired. However, I am afraid it will be 
difficult to maintain a flat and square face on the im¬ 
peller due to the press fit. 




The lower half of the drawing shows the seal as we 
would recommend it using our standard seal. In case 
you want to make your own impellers, we have con¬ 
fined the entire seal as a unit in a metal housing, which 
you can press into your impeller. If we should make 
the impeller then of course this metal housing can be 
eliminated, and we can put the seal right into the im¬ 
peller. I believe this design particularly with the ball 
bearings will make a very satisfactory pump. 

Please let us have your comment on this, and 1 also 
am interested to know how the sample seals which we 
sent you are working out. 

Very truly yours, 

Schwitzer-Cummins Co. 

Louis Schwitzer, 

President. 

ABC 


(Received Oct. 18, 1935, Design Engineering Dept., 
Olds Motor Works.) 
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(Photostat.) 
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394 

October 24th, 

1935. 

Mr. Louis Schwitzer, 

Schwitzer-Cummins Co., 

1125 Massachusetts Avc., 

Indianapolis, Indiana. 

Dear Sir: 

Referring to your letter of October 17th to Mr. m] A. 
Thorne, I am sending you today layout and detail draw¬ 
ings of a Water Pump with your type of Seal. Instead 
of adopting the Seal proposed on your drawing B- 
102005, we have redesigned it somewhat. The mlain 
advantage of our design is that the Pump can be dis¬ 
assembled by pressing on the rear face of the Pulmp 
Shaft. The clearance between Impeller and Body is 
smaller than the clearance in the Seal, so that the im¬ 
peller will rest on the Body and permit removal of |the 
Pump Shaft without damaging the Seal. 

Please advise if you have any objections against tjiis 
design. If not, we will build six (6) experimental Punjps 
of this type and ask you to furnish us the following 
parts: 

G-908957—Water Pump Seal 
G-908958—Spring—Water Pump Seal 
G-908959—Retainer—Water Pump Seal Spring—R^ar 
G-908960—Retainer—Water Pump Seal Spring—Front 
G-908961—Washer—Water Pump Seal 



Exhibit 7. 
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We should prefer you to put on those drawings the 
specifications necessary to insure satisfactory operation, 
or, if preferable, to make your own detail drawings. 

A purchase order for those parts will follow sepa¬ 
rately. 

Very truly vours, 

R. SCHITTKE, 

Chassis Engineering Dept. 

RS/mhb 


Exhibit 8-A. 
(Photostat.) 
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Exhibit 8-B. 
(Photostat.) 




184 



185 


Exhibit 9. 
(Blueprint.) 
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Exhibit 11. 
(Blueprint.) 


404 
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Exhibit 12. 
(Blueprint.) 


190 



191 


Exhibit 14. 


409 


Louis Schwitzer, President 


SCHWITZER-CUMMINS CO. 
Manufacturers 

Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 


Kyduty Cooling Fans 
Multi Vane Blower Wheels 
Super Chargers 
Hardened & Ground Screw 
Machine Products 
Address Reply 
Attention of 
Louis Schwitzer 


Water Pumps 
Oil Pumps 
Governors 
Stokers 

Stoker Transmissiolns 


Octol>er 28th, 1933 


Olds Motor Works, 

Lansing, Michigan. 

ATTENTION: Mr. R. Schittke. 

Chassis Engineering Dept. 

Gentlemen: 

l 

We are in receipt of your letter of October 24th to¬ 
gether with assembly and detail drawings of the water 
pump with redesigned seal. 

While you are saving some machine work on the pump 
body, there will enter other complications. The assem¬ 
bly of the seal in the pump housing is going to be quite 
a problem, as it will be hard to hold the two brass cubs 
together under spring pressure and insert the rubber 
between these cups and the housings. We also do not 
believe that vou have left enough room between the end 
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of the brass cup and the shield of the bearing as the 
rubber is going to be compressed, and as it gets older, 
it might compress more which will very, quickly take up 
the clearance between the bearings. 

It is also necessary that you provide four slots for 
the carbon washers instead of two, because two slots 
will not hold it central and will allow too much motion. 

I still believe that the simplicity of our design with 
the seal assembled in the impeller will be the best. With 
that design you can also disassemble the pump by press¬ 
ing on to the pump shaft. Our construction also will 
insure a true surface on the pump housing against the 
axis of the shaft to make the proper contact with the 
carbon washer. With the short fit of the impeller on 
your shaft, I do not know if that will be possible. 

We could furnish you the seal completely assembled 
in a brass cup, which you could press into your im¬ 
peller, and then assemble it onto the pump shaft. 
411 We, therefore, suggest to use the lower half of the 
construction as shown on our blueprint B-102005. 
However, if vou want us to make it according to vour lav- 
out, we will be glad to do it. Of course, it will mean a 
single mould for the duprene and the cups will have to 
be made in the tool room. 

I am enclosing a blue print of the same style pump 
for another manufacturer which shows the method by 
which we hold the bearing. We believe this method is 
much simpler than the long small hole which you intend 
to drill into your housing. I thought this might be of 
interest to you. 

Awaiting your advice in this matter, I am 

Very truly yours, 

Schwitzer-Cummins Co., 

Louis Schwitzer, 

ABC President. 

(Received Oct. 29, 1935, Design Engineering 
Dept., Olds Motor Works. ) 
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Exhibit 15. 
(Photostat.) 
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410 


Exhibit 15 (Sheet No. 2). 
(Photostat.) 
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Exhibit 17. 


Mr. Louis Schwitzer, 

Schwitzer-Cummins Co., 

Massachusetts Ave. at Fan St., 

Indianapolis, Indiana. 

Dear Sir: 

We received your letter of October 28th and are con¬ 
sidering the suggestions on the design of Water Punjp 
Seal. 

Since our own design is quite attractive from the ma¬ 
chining standpoint, we should like to have you make up 
the first six (6) sets of parts as ordered by purchase 
order No. 59207 CE. We will test those parts and after 
we have gained some operating experience, will rede¬ 
sign the unit wherever necessary. 

Very truly yours, 

R. SCHITTKE, 

Chassis Engineering Dept. 

RS/mhb 



October 29th, 
1935. 
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Exhibit 20. 

425 

Louis Schwitzer, President 

' SCHWITZER-CUMMINS CO. 

Manufacturers 

Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 

Hyduty Cooling Fans Water Pumps 

Multi Vane Blower Wheels Oil Pumps 

Super Chargers Governors 

Hardened & Ground Screw Stokers 

Machine Products Stoker Transmissions 

Address Reply 
Attention of 
H. E. Winkler 


November 6, 1935 

Olds Motor Works 
Lansing, Michigan. 

ATT: Mr. Denkhaus 

Experimental Div. 

Gentlemen: 

We are writing in reference to the stationary type 
water pump seals which we are building for you. 

You sent us a complete set of details on this unit. In 
several respects we felt slight changes would be in order. 
We wished these changes made on the basis of our ex¬ 
perience in the manufacture of this type of seal. 
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Please find attached our drawing Xo. C-102101 slip 
ing the seal assembly as we feel that it should be 
are consequently making on your order. 


w- 


and 


Please note that on the rubber part we have altered ^he 
shape of the rear spring retainer so that it will not per¬ 
mit the rubber to slip out from under it. On the rubber 
part we have also changed the shape somewhat to permit 
better flexing. 

We have changed the rear spring retainer so as to 
consistent with the above remarks. 

On the rear spring retainer we have added an cita¬ 
tion at assembly which will prevent the unit from becom¬ 
ing disassembled and facilitate easier handling. 

With this arrangement we see no reason in production 
why the snap wire is necessary in the bottom since the 
assembly will not as we show it “explode.” 

We wish to mention at this time also that we feel that 
four kevs on the carbon seal would be better than two. 

mr 

We suggest, however, that you make your determinations 
from actual test results whether or not this detail should 
be changed. 

427 While we fully appreciate what you are trying to 
do and the advantages that are to be expected, as¬ 
suming your design satisfactory, we cannot help but feel 
that there are several points in w'hich our seal is superior 
to your design or ours as laid out on the attached prints. 
In other words, w’e would much prefer furnishing our stand¬ 
ard rotating seal construction. Perhaps we are wrong in 
this assumption and the attached seal design will work 
with equal satisfaction. Here again actual test results 
should be the determining factor. 
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We trust that you will agree with us in the changes 
which we have made and which we consider necessary. 

Very truly yours, 

i Schwitzer-Cummins Co., 

1 H. E. Winkler, 

i Chief Engineer. 

MB/enc 
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Exhibit 21. 


429 


Mr. H. E. Winkler, 

Chief Engineer, 
Schwitzer-Cummins Co.. 
Massachusetts Ave. at Fan St., 
Indianapolis, Indiana. 


November 7th, 
1935. 



Dear Sir: 

In answer to your letter of November 6th to our l\jlr. 
Denkhaus, we want to advise you that we are satisfied 
with the change that you propose to make in the p^rt 
details, as shown on your drawings C-102101, 102, 1^)3, 
104, 105 & 107, and wish you would go ahead with the 
manufacture of those parts. 

We shall advise you of the test results of this Seal 
construction as soon as the information is available. 

Very truly yours, 

R. SCHITTKE, 

Chassis Engineering Dept. 


RS/mhb 
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Exhibit 22. 

Louis Schwitzer, President 

SCHWITZER-CUMMINS CO. 
Manufacturers 

Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 


Hvdutv Cooling Fans 
Multi Vane Blower Wheels 
Super Chargers 
Hardened & Ground Screw 
Machine Products 
Address Reply 
Attention of 
H. E. Winkler 


Water Pumps 
Oil Pumps 
Governors 
Stokers 

Stoker Transmissions 


November 11, 1935 


Olds Motor Works 
Lansing, Michigan. 

Gentlemen: 

ATT: Mr. R. Schittke 

Chassis Engineering Dep’t. 

Sch. 

Please be advised that the seal assemblies which we 
are furnishing you are being shipped today, November 
11th. 


Very truly yours, 


i 

j 

MB 


Schwitzer-Cummins Co., 
H. E. Winkler, 

Chief Engineer. 


(Received Nov. 13, 1935.) 
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Exhibit 25. 
(Photostat.) 
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Exhibit 26. 
(Photostat.) 
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Exhibit 27. 
(Photostat.) 
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Exhibit 27 (Sheet No. 2). 
(Photostat.) 
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449 
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Exhibit 29. 


454 

November 21st, 
1935. 

Mr. H. Winkler, 

Schwitzer-Cummins Co., 

1125 Massachusetts Ave., 

Indianapolis, Indiana. 


Dear Sir: 

The Water Pump Seal samples made by you have been 
installed on a number of Oil Pumps and are running 
satisfactorily so far. There is one point, however, that 
our Assembly Department has asked us to call to your 
attention. The Seals were held together in the shipping 
package by rubber bands slung over the rubber Seal and 
the carbon Washer. The rubber bands slightly deform 
the rubber Seal and might, if the parts are kept in stock 
for any length of time, damage the rubber Seals so that 
they would not fit any more. Since the first samples were 
assembled immediately, no permanent damage was done 

Please advise your shop to ship future parts in such a 
manner that the rubber Seal will not be deformed. 


Very truly yours, 

R. SCHITTKE, 

Chassis Engineering Dept. 


RS/mhb 
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Exhibit 30. 

456 

Iouis Schwitzer, President 

SCHW1TZER-CUMMINS CO. 
Manufacturers 

Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 

Hyduty Cooling Fans Water Pumps 

Multi Vane Blower Wheels Oil Pumps 

Super Chargers Governors 

Hardened & Ground Screw Stokers 

Machine Products Stoker Transmissions 

Address Reply 
Attention of 
K. A. Beier 

Nov. 26, 1935. 

Olds Motor Works 
Lansing, Michigan 

ATTENTION: Mr. R. Schittke, 

Chassis Engineering Dept. 

Gentlemen: 

We have your letter of Nov. 21st, addressed to the 
attention of Mr. H. E. Winkler, in which you advised that 
the rubber parts of the seal recently shipped you were 
slightly deformed from the rubber bands which held them 
together. 

We are glad you have brought this to our attention 
and will be cautious in this matter with the shipment of 
the next 8 seals. 

Yours very truly, 

SCHWITZER-CTJMMINS CO., 
kc Kurt A. Beier, 

Sch. Engineering Dept. 

(Received Nov. 27, 1935, Design Engineering 
Dept., Olds Motor Works.) 
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Exhibit 31. 

458 

December 4th, 

1935. 

Mr. H. E. Winkler, 

Schwitzer-Cummins Co., 

Massachusetts Ave. at Fan St., 

Indianapolis, Indiana. 

Dear Sir: 

In your letter of November 6th you notified me that 
the Pump Bearing Seal Assemblies, that you were furnish¬ 
ing, will be changed from our drawings in such a manner 
that the two (2) Spring Retainers would be permanently 
locked to each other. On the Seal Assemblies received 
by us so far this has not been done, but the Front Spring 
Retainer has been made long enough to provide material 
for a spinning operation. 


In this form this Front Retainer is too long and will 
interfere with the carbon Washer under extreme com¬ 
pression of the Seal. We feel that it is not necessary 
to spin the Front Spring Retainer over, since on the Pump 
Seal Assemblies, we have received so far, the installation 
has been quite easy to make. 

We have changed the Front Spring Retainer according 
to the enclosed drawing G-908960 and wish you would 
make the corresponding change on your drawings and on 
the Seals to be received in the future, or provide for 
sufficient clearance in some other manner. 


Very truly yours, 

ROBERT SCHITTKE, 
Chassis Engineering Dept. 

RS/mhb 

Enel. 





/ 
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Exhibit 32. 


Louis Schwitzer, President 

SCHWITZER-CUMMINS CO. 
Manufacturers 

Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 


Hvdutv Cooling Fans 
Multi Vane Blower Wheels 
Super Chargers 
Hardened & Ground Screw 
Machine Products 
Address Reply 
Attention of 
H. E. Winkler 


Water Pumps 
Oil Pumps 
Governors 
Stokers 

Stoker Transmissions 


December 6, 1935 

Olds Motor Works 
Lansing, Michigan. 

Gentlemen : 

ATT: Mr. Robert Schittke 

Chassis Engineering Dep’t. 

We acknowledge yours of Dec. 4th enclosing your draw¬ 
ing No. G-908960, water pump seal spring front retainer. 

We discovered the condition which vou outlined in vour 

V • 

letter on the last jobs which we made and had already 
changed our drawings so that the dimension you show on 
vour drawing as 7/16" w r as 13/32" on ours. 

: From our layout wre had not noticed that the assembly 
would stay together by the action of the rubber alone. 
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All seals which you will receive in the future will fc>e 
corrected in the above manner. 

Very truly yours, 

SCHWITZER-CUMMINS CO., 
H. E. Winkler, 

Chief Engineer. 

MB 


Sch 


(Received Dec. 9, 1935, Design Engineering 
Dept., Olds Motor Works.) 
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Exhibit 41. 

Exhibit 41 is a physical exhibit of Olds Production Seal. 


Exhibit 42. 

Exhibit 42 —Physical Exhibit Cutaway Olds Water 
Pump and Seal. 


Exhibit 43. 

Exhibit 43 is a physical exhibit which is an original 
pencil drawing entitled “Seal Water Pump,” dated Oc¬ 
tober 21, 1935. Note: Exhibit 9 is a blueprint of Ex¬ 
hibit 43. 


Exhibit 44. 
(Photostat.) 
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Exhibit 45. 
(Photostat.) 
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Exhibit 46. 
(Photostat.) 
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Exhibit 47. 


a physical exhibit which is an original 
entitled “Retainer—Water Pump Seal 


Exhibit 47 is 

pencil drawing entitled “Retainer—Water 
Spring—Rear,” dated October 21, 1935. Note: 
11 is a blueprint of Exhibit 47. 


Exhibit 





























Exhibit 48. 
(Photostat.) 
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Exhibit 49. 
(Photostat.) 
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Exhibit 50. 
(Photostat) 
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Exhibit 51. 

Exhibit 51 is a physical exhibit which is an original 
pencil drawing entitled 4 ‘Retainer—Water Pump Seal 
Spring—Front,” dated October 21, 1935. Note: Exhibit 
12 is a blueprint of Exhibit 51. 
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Exhibit 52. 
(Photostat.) 
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Exhibit 53. 
(Photostat.) 
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Exhibit 54. 
(Photostat.) 
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Exhibit 55. 
(Photostat.) 
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Exhibit 56. 
(Photostat.) 


1390 


242 



243 


Exhibit 57. 

Exhibit 57 is a Physical Exhibit Seal with Rubber Re¬ 
duced in Weight By 50%. 

Exhibit 58. 


Exhibit 58 is a Physical Exhibit of Seal With Part of 
Bead Ground Off. 


Exhibit 59. 

1391 

Louis Schwitzer, President 

SCHWITZER-CUMMINS CO. 
Manufacturers 

1125-1229 Massachusetts Ave. at Fan Street 
Indianapolis, U. S. A. 


Hvdutv Cooling Fans 
Multi Vane Blower Wheels 
Super Chargers 
Hardened & Ground Screw 
Machine Products 
Address Reply 
Attention of 
Kurt A. Beier 


Water Pumps 
Oil Pumps 
Governors 
Stokol Stokers 
Ventilating Uniti 


January 22, 1936 

Olds Motor Works 
Lansing, Michigan. 

ATT: Mr. Robert Schittke 

Chassis Engineering Dep’t. 


Gentlemen: 

We have received and thank you for . your order No. 
93010 for 15, your No. 910221, Carbon Washers, and order 
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No. 93005 for 20 each your No. 98957 Seal Rings, and No. 
908959 Retainers. 

W e see from the prints enclosed with your orders that 
you have made changes in the design of this Seal. The 
Change on the Rubber Seal Ring makes it necessary to 
produce a new single cavity mould. We have no infor- 
hiation of the test results on the first Seal Assemblies. 
However, we surmise that certain difficulties arose which 
suggested these changes. May we state at this time that 
the reason for making the rubber ring with a sharp cor¬ 
ner was to obtain the largest possible axial movement 
of rubber and seal ring. The reason for our producing 
the carbon washers with ears was that w^e learned in many 
tests that this is the only method to prevent chattering 
of the seal face. 

We w’ould like to be of assistance to you in the design 
of the Seal Assembly and w^ould be interested in having 
you drop us a line telling us about the outcome of your 
previous test. 

Very truly yours, 

! SCHWITZER-CUMMINS CO., 

Kurt A. Beier, 

Engineering Dep’t. 

MB 
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Exhibit 60. 
(Photostat.) 
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Exhibit 60 (Sheet Xo. 2). 
(Photostat.) 
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Exhibit X. 
(Photostat.) 
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Memorandum. 

(Same Title.) 


i 

Judgment for the defendant, Schwitzer-Cumihins 
Company. 


The court finds the facts substantially as claimed| by 
the defendant, Schwitzer-Cummins Company. 

The court concludes that the amendment to the Com¬ 
plaint by adding two new Claims (Nos. 5 and 6), which 
were not before the Patent Office in the Interference Pro¬ 
ceedings should not be allowed, but even if allowed the 
Judgment of the court would still be for the defendant, 
Schwitzer-Cummins Company. 

The court concludes that the testimony of the plain¬ 
tiff’s witness, Charles Lewis, and Plaintiff’s Exhibits 
Nos. 43, 47 and 51 should not be admitted in evidence 
because they were readily available to the plaintiff (Gen¬ 
eral Motors Corporation) and were either suppressed or 
withheld from the Interference Proceedings in the Patent 
Office, but even if allowed in evidence the Judgment of 
the court would still be for the defendant, Schwitzer- 
Cummins Company. 

The court concludes that the Complaint should be dis¬ 
missed. I 

Notify Counsel to draft Findings of Fact, Conclusions 
of Law and Judgment dismissing Complaint. 

Daniel W. O’Donoghue, 
Justice. 


July 10, 1942. 
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Special Findings Of Fact. 

(Same Title.) 

331 Pursuant to Rule 52 of the Rules of Civil Proce¬ 
dure, the court now states its special findings of fact as 
follows: 

1. This is a suit brought by plaintiffs pursuant to the 
provisions of Section 4915, Revised Statutes, as amended 
March 2, 1927 (44 Stat. 1336) and March 2, 1929 (45 Stat. 
1476), wherein plaintiffs allege dissatisfaction with the 
decision of the Board of Appeals of the United States 
Patent Office in refusing to issue to plaintiff, General 
Motors Corporation, as assignee of plaintiff, Robert 
Schilling, a patent including the subject matter of their 
application for letters patent Serial No. 193,871, as defined 
therein by their claims 19, 20, 21 and 22, which applica¬ 
tion was refused to plaintiffs by reason of an adverse 
decision in an interference proceeding involving said 
claims and awarding priority of invention thereof to Kurt 
A. Beier, assignor of the defendant Schwitzer-Cummins 
Company. 

2. The plaintiff, Robert Schilling, is a resident of De¬ 
troit, Michigan, and is the applicant named in his patent 
application entitled “Fluid Sealing Device,” filed in the 

United States Patent Office March 4, 1938, bearing 

332 Serial No. 193,871; the plaintiff, General Motors 
Corporation, is a corporation of the State of Dela¬ 
ware, having its principal place of business at Detroit, 
Michigan, and is the sole owner of the entire right, title 
and interest in and to said Schilling application Serial 
No. 193,871; defendant, Schwitzer-Cummins Company, is 
a corporation of the State of Indiana, having its principal 
place of business at Indianapolis, Indiana, and is the 
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owner of the entire right, title and interest in and to tljie 
application of Kurt A. Beier, entitled “Fluid Sealing 
Device,” filed September 8, 1936, Serial No. 99,763, which 
application matured into letters patent No. 2,250,34j8, 
issued July 22, 1941. 

3. An interference in the Patent Office was declared by 
the Hon. Commissioner of Patents on December 22, 1937, 
as interference No. 75,190 between the application of Jean 
A. Lignian and Roland P. Koehring, assigned to General 
Motors Corporation, Serial No. 168,910, filed October 1^, 
1937, for “Fluid Seal Assembly,” and the aforementioned 
application of the said Kurt A. Beier, Serial No. 99,76|3, 
filed September 8, 1936, and an application of Samuel 
F. Dupree, Jr., Serial No. 103,757, filed October 2, 1936. 
During the motion period in this interference the party 
Koehring, et al., moved to substitute the application of 
Robert Schilling, Serial No. 193,871, entitled “Fluid Seal¬ 
ing Device,” filed in the Patent Office March 4, 1933. 
Said motion was granted and after determination of other 
motions, the Commissioner of Patents redeclared inter¬ 
ference No. 75,190 on July 12, 1939, to include the appli¬ 
cation of Robert Schilling, Serial No. 193,871 and the ap¬ 
plications of Kurt A. Beier, Serial No. 99,763 and Samuel 
F. Dupree, Jr., Serial No. 103,757. 

4. Of the original six counts in the interference in tl}e 
United States Patent Office between said partiefc, 

333 only counts 3, 4. 5 and 6 are here in suit, said counts 
comprising claims 3, 4, 2 and 1, respectively, of de¬ 
fendant, Schwitzer-Oummins Company’s Beier patent No. 
2,250,348, and claims 19, 20, 21 and 22 of plaintiff’s ap¬ 
plication for letters patent here in suit. 

i 

5. The invention in issue relates to a fluid seal sreili 

O I 

erallv used to seal the water pump shaft in water coole 
motors, including a self-contained non-exploding sealing 
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unit, as set forth and particularly described and claimed 
in plaintiff’s application, claims 19 to 22, inclusive. 

6. The defendant-patentee, Schwitzer-Cummins Com¬ 
pany, has established possession of the invention in issue, 
as having been invented by its assignor, Kurt A. Beier, 
on or before November 6, 1935, and its disclosure to plain¬ 
tiffs by the drawing in evidence as Defendant’s Exhibit 
N and the letter of transmittal thereof to the plaintiffs 
dated November 6, 1935. 

7. The earliest date that plaintiffs have established as 
their being in possession of the invention in issue and as 
the invention of Robert Schilling, is November 26, 1935. 

8. Plaintiffs have failed to establish that they first dis¬ 
closed the invention in issue to defendant, Schwitzer- 
Cummins Company, or its assignor, Kurt A. Beier. the 
first disclosure of one of said parties to the other being 
established as the disclosure of defendant, Schwitzer- 
Cummins Company, to plaintiffs by its letter dated No¬ 
vember 6, 1935, transmitting the drawing, Defendant’s 
Exhibit N. 

9. Plaintiffs’ successful tests of the seals produced 
by defendant, Schwitzer-Cummins Company, ac- 

334 cording to the said Defendant’s Exhibit N, con¬ 
stituted a reduction to practice inuring to the bene¬ 
fit of said defendant’s assignor Beier. 

10. The plaintiff-applicant Schilling was not the true, 
original and first inventor or discoverer of the fluid seal 
as defined by his said claims here in issue, having failed 
to establish his invention thereof as being prior to that 
of the said defendant’s assignor Beier. 
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Conclusions Of Law. 


From the foregoing special findings of fact, the Coui^t 
now states its conclusions of law as follows: 

1. Plaintiffs’ motion to amend and its amendment 
to the complaint, adding two new claims which were not 
before the Patent Office, as claims of plaintiffs’ applica¬ 
tion for letters patent here involved, and which were not 
counts in the interference proceeding in the Patent Office 
out of which this suit arose, should not be allowed. 
(Defendant, Schwitzer-Cummins Company’s patent claims 
5 and 6.) But if allowed, the judgment of the court 
would be for the defendants. 

2. The testimony of the plaintiffs’ witness, Charles 
Lewis, and Plaintiffs’ Exhibits 43, 47 and 51, should not 
be admitted in evidence on the ground that such testi 
mony and exhibits were readily available to the plain 
tiffs and were in effect suppressed or withheld from tli^ 
interference proceeding in the United States Patent Office 
but even if allowed in evidence, the judgment of th^ 
court would be for the defendants. 


3. Plaintiffs have failed to establish, according to 
law, priority of invention of the claims in issue 

335 over the defendant, Schwitzer-Cummins Company’s 
assignor. 

4. Plaintiffs are not entitled to receive letters patent 
for the invention as defined in any one of the claims 
in issue. 

5. This court has original jurisdiction of the issues 
involved in this cause. 

6. The law is with the defendant, Schwitzer-Cumming 

| 

Company, and plaintiffs’ complaint should be dismissed.) 



7. The defendant, Schwitzer-Cummins Company, 
should recover of and from the plaintiffs herein its costs. 

Daniel W. O'Donoghue, 

Judge U. S. District Court. 

Dated: October 7, 1942. 

Service of the foregoing findings of fact and conclu¬ 
sions of law is hereby acknowledged this 18th day of 
September, 1942. 

John G. Sbarbaro, 

Attorney for Plaintiffs. 


Statutes Involved 

Sec. 4915. (U. S. C., Title 35, Sec. 63, 44 Stat. 1336.) 

Whenever a patent on application is refused by the Board 
of Appeals or whenever any applicant is dissatisfied with 
the decision of the board of interference examiners, the 
applicant, unless appeal has been taken to the United 
States Court of Customs and Patent Appeals, and such 
appeal is pending or has been decided, in which case no 
action may be brought under this section, may have remedy 
by bill in equity, if filed within six months after such re¬ 
fusal or decision; and the court having cognizance there¬ 
of, on notice to adverse parties and other due proceedings 
had, may adjudge that such applicant is entitled, accord¬ 
ing to law, to rece've a patent for his invention, as speci¬ 
fied in his claim or for any part thereof, as the facts in the 
case may appear. And such adjudication, if it be in favor 
of the right of the applicant, shall authorize the commis¬ 
sioner to issue such patent on the applicant filing in the 
Patent Office a copy of the adjudication and otherwise 
complying with the requirements of law. In all cases 
where there is no opposing party a copy of the bill shall 
be served on the commissioner; and all the expenses of 


the proceedings shall be paid by the applicant, whether 
the final decision is in his favor or not. In all suits brought 
hereunder where there are adverse parties the record in 
the Patent Office shall be admitted in whole or in part, on 
motion of either party, subject to such terms and conjdi- 
tions as to costs, expenses, and the further cross-examina¬ 
tion of the witnesses as the court may impose, withcjut 
prejudice, however, to tlie right of the parties to ta|ke 
further testimony. The testimony and exhibits, or paifts 
thereof, of the record in the Patent Office when admitted 
shall have the same force and effect as if originallv taken 
and produced in the suit. 


Judgment. 


This cause coming on for trial, come the parties by 
their attorneys, respectively, and thereupon this 
336 cause being submitted to the court for trial, ana 
the court now’ here, after hearing all the evidence 
adduced, and argument by counsel, and being advised in 
the premises, finds the issues for the defendants, where¬ 
fore, 

It is adjudged that: 

1. Plaintiffs’ Complaint be, and the same is hereby 
dismissed; and 

2. Defendant, Schwitzer-Cummins Company, recover 

of and from plaintiffs its taxable costs. j 


Daniel W. O’Donoghue, 

Judge U. S. District Court. 

Dated: October 7, 1942. 

Approved as to form this 18th 
day of September, 1942. 

John G. Sbarbaro, 

Attorney for Plaintiffs. 
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DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 

United States of America, 

District of Columbia—ss. ; 

I, CHARLES E. STEWART, Clerk of the District 
Court of the United States for the District of Columbia, 
hereby certify the foregoing pages numbered 1 to 26, 
both inclusive, and pages numbered 330 to 345, both in¬ 
clusive, to be a true and correct transcript of the record 
according to designation by counsel filed and made a part 
of this transcript, except Item 13 of said designation 
which entry and paper was ordered expunged by order 
of this Court on October 6, 1942, and the matter required 
by Rule 75 (g) of the Federal Rules of Civil Procedure 
in action entitled Robert Schilling et al., Plaintiffs v. 
Sohwitzer-Cumin ins Company et al., Defendants, Civil 
Action No. 11278, as the same remains upon the files and 
of record in said Court, except the following: 

Copy of the Reporter’s Transcript of Proceedings filed 
herein, as to the accuracy of which counsel has certified, 
is transmitted herewith and pages numbered 27 to 329, 
both inclusive. 

Also, transmitted herewith are exhibits, pages numbered 
347 to 1402, both inclusive, the originals of which have 
been ordered transmitted to the United States Court of 
Appeals for the District of Columbia for use on appeal. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of November, 1942. 

C. E. STEWART (Signed), 

(Seal.) Clerk. 


346 
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DISTRICT COURT OF THE UNITED STATES 

\ 

For the District of Columbia 

United States of America, 

District of Columbia—ss. 

I, CHARLES E. STEWART, clerk of the District Cou^t 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered 347 to 368, both 
inclusive, and pages numbered 373 to 1402, both inclusive, 
to be the original exhibits in Civil Action No. 112/8 
wherein Robert Schilling et al., are Plaintiffs and Schwjt- 
zer-Cummins Company et al., are Defendants, which ex¬ 
hibits said Court ordered transmitted to the United States 
Court of Appeals for the District of Columbia, a copy of 
the order being included in the transcript of record on 
appeal in the above entitled action, except the following: 


s 

nt 

\r- 


Exhibits, pages numbered 369, 370, 371 and 372, desi 
nated as Beier’s Exhibits II. I. J and K, which exhibijt 
said Court permitted defendant to withdraw pursua 
to order of this Court signed November 23, 1942, a ce 
tified copy of which is included herein and page nuip 
bered 1403. 

IN TESTIMONY WHEREOF, I hereunto subscribe 
my name and affix the seal of said Court, at the City j)f 
Washington, in said District, this 30th day of Novembejr, 
1942. 


C. E. STEWART (Signed), 
Clerk. 


(Seal.) 
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Exhibit 61. 

1394 

Exhibit 61 is a physical exhibit which is a photograph 
of original drawing, Exhibit 43. 


Exhibit 62. 

1395 

Exhibit 62 is a physical exhibit which is a photograph 
of original drawing, Exhibit 47. 


Exhibit 63. 

1396 

Exhibit 63 is a physical exhibit which is a photograph 
of original drawing, Exhibit 51. 
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Untteh States Court of (Appeals 

For the District of Columbia 

No. 8412 

GENERAL MOTORS CORPORATION, 
Appellant , 

v. 

SCHWITZER-CUMMINS COMPANY, 
Appellee. 


Appeal from the District Court of the United 
for the District of Columbia 



BRIEF FOR APPELLANT 

Jurisdictional Statement 

The Complaint was brought under Revised Statutes^ 
Section 4915, to require the issue of a patent to plaintiff 
on the application of Schilling. 
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Statement Of Case 

An application for letters patent was filed by Kurt 
A. Beier, an employee of the Schwitzer-Cummins Com¬ 
pany of Indianapolis, Indiana. The application is as¬ 
signed to the Schwitzer-Cummins Company, a manufac¬ 
turer of water pumps and water pump seals. Another 
application was later filed by Robert A. Schilling (for¬ 
merly named Schittke), an employee and assignor of Gen¬ 
eral Motors Corporation. A third application by Dupree 
was involved in the interference, but Dupree has been 
eliminated as he made no appearance in the District 
Court. Beier is now* the senior party. 

An interference was originally declared on two counts, 
1 and 2. At that time Schilling was not a party, but an 
application of Lignian and Koehring, belonging to Gen¬ 
eral Motors Corporation, was involved. This applica¬ 
tion was filed through the Dayton office of General Motors 
Patent Department. Lignian and Koehring ware em¬ 
ployees of the Moraine Products Division of General 
Motors Corporation, located at Dayton, Ohio. It was 
then discovered bv the Detroit office of the Patent De- 

w 

partment that an independent development of Robert A. 
Schilling at the Olds Motor Division of General Motors 
Corporation, at Lansing, Michigan, considerably ante¬ 
dated the development of Lignian and Koehring at the 
Moraine Products Division. It was further discovered 
that Schilling’s development had been communicated to 
the Schwitzer-Cummins Company long prior to the filing 
of the Beier application. Accordingly, General Motors 
Corporation filed an application in behalf of Schilling 
and moved to substitute the Schilling application for the 
Lignian and Koehring application. This motion w*as 
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granted and the substitution made. Motions to add 
counts to the interference were made by General Motors 
and also Schwitzer-Cummins. Counts 3 to 5, inclusive, 
were accordingly added on Schilling’s motion and count 
6 was added on Beier’s motion. The interference involv¬ 
ing six counts was declared on July 12, 1939. 

The improvement is an automatic seal intended pri¬ 
marily for water pumps used on automobiles. Up untjil 
a few years ago the customary seal for an automobile 
water pump was a so-called packing gland; that is, |a 
sealing material was crowded around the pump shaft bv 
means of screwing down a nut. These packing glands 
customarily leaked and the nut had to be screwed dowh 
at frequent intervals to take up wear. Cooling fluid and 
anti-freeze solutions were lost. Pump seals which auto¬ 
matically took up this wear were not new with the parties 

to this interference and had alreadv been extensively 

• • 

used with mechanical refrigeration compressors and 
automobile water pumps. The Winkler patented seal. 
Exhibit 4 (App. # lt>8). belonging to the defendant, is a 
prior device of this kind which was already on the mar¬ 
ket. The seal involved in this interference purports to 
be an improvement on a seal of the Winkler type. Ono 
of its features is that it is a self-contained unit assembly \ 
that is, as defined in the counts the parts are all hel4 
together by the rubber sleeve and the seal can be handle^ 
and put in place as a unit. The Winkler seal had to b^ 
assembled piece by piece into a recess in the hub of a. 
pump impeller. 

The seal in the interference comprises a channel-like 
rubber ring or envelope containing an expansion spring, 
This spring tends to spread the flanges of the rubber 
ring. The seal is preferably put in place in a recess in) 


•References herein to appellant’s appendix only. 
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1 a stationary housing; at least that was the design intended 
by the Olds engineers. When the seal is placed in the 
i recess a carbon washer is inserted between the face of the 
rotating hub of the impeller and the seal. WTien the 
pump parts are assembled the seal with its spring is put 
under compression; consequently the spring tends to 
hold the flanges of the rubber envelope tightly against 
i the wall of the recess into which it is fitted and also 
1 against the carbon washer. As wear takes place in the 
1 carbon washer, the seal automatically adjusts itself to 
this wear by expanding slightly so that the seal con¬ 
tinues to be effective. Counts 1 and 2 of the interference 
were canceled from the Beier application, Beier appar- 
| ently recognizing that these w*ere claims unpatentable 
over the prior art. Claims 5 and 6 of the Beier patent 
were added to the Beier application by Beier after the 
i termination of the interference in the Patent Office. 

The plaintiff made a motion in the District Court 
to amend its Bill of Complaint to include these new 
claims. The District Court granted this motion (App. 
42) and at the end of the trial overruled defendant’s 
motion to strike out this amendment (App. 154). But 
' when the memorandum decision came down,- the District 
Court, without giving any reasons, reversed its former 
ruling on this point (App. 251). 

General Motors and Sehwitzer-Cummins took testimony. 
Dupree took no testimony. The Examiner of Interfer¬ 
ences, in a well-considered decision, awarded priority of 
invention to Schilling (App. 20). He held that the proofs 
i showed that Schilling had conceived the invention at least 
i as early as October 15, 1935, the date his Exhibit 2 was 
i completed, and communicated the invention to Schwitzer- 
i Cummins by a letter dated October 24, 1935, Exhibit 7. 
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This letter contained drawings, Exhibits 2 and 9 to 1?. 
Exhibit 2 was an assembly blueprint and Exhibits 
to 13 were blueprints of the details of the pump seal in¬ 
volved in this interference. The Examiner rejected Beier is 
claim of an earlier conception and disclosure in August qf 
1935 on the ground that it was insufficiently proved, 
there being no records to definitely fix the alleged dates, 
and also on the ground that the alleged conception did net 
involve the invention of the counts of the interference 

0 

for the reason that the seal shown in the drawing, Ex¬ 
hibit K, alleged to have been made in the summer of 1935, 
included a metal cage to hold the parts together and thus 
was not self-contained by action of a rubber sleeve. It 
was contended by Beier that the disclosure of Schilling 
October 24, 1935, by means of the blueprints, Exhibits 2 
and 9 to 13, did not involve the invention because it did 
not appear that the assembly was i ‘ Non-explosive’’ or 
self-contained (App. 26). The Examiner held that Beier 
had not established that the drawings had been revised in 
any material respect (App. 25). Beier contended that 
the changes in the Schilling design shown in Exhibits 2 
and 9 to 13 were made in accordance with his, Beier 
suggestions, approved by Olds, and incorporated for the 
first time the “non-exploding” feature. The counts 
bring out this non-explosive feature by specifying that 
the flanges of the “flexible sleeve” (the rubber envelope) 
have sufficient resistance to such flexing action for retain¬ 
ing said sleeve, spring retaining members and spring to¬ 
gether as a unit. 

The Examiner held that Olds had requested Schwitzer- 
Cummins to apply their mechanical skill and experience 
to the manufacture of the design disclosed in the draw¬ 
ings submitted, and the Examiner said “so far as appear^ 
this is what the Schwitzer-Cummins Company did” (App. 
26). The Examiner also held that the invention had been 
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reduced to practice by the Olds Motor Works April 16, 
1936 (App. 28). 

The letter from Schilling to Schwitzer-Cummins Com¬ 
pany, dated October 24, 1935 (App. 179), asked the 
Schwitzer-Cummins Company to build for Olds sis ex¬ 
perimental seals in accordance with the drawings, Ex¬ 
hibit 2 and Exhibits 9 to 13, wdth such “specifications 
necessary to insure satisfactory operation, or, if pref¬ 
erable, to make your own detail drawings.’’ Accordingly, 
the Schwitzer-Cummins Company made some changes 
which are referred to in a letter of November 6, 1935, 
from Schwitzer-Cummins to Olds, Exhibit 20 (App. 198). 
These changes were referred to by Schwitzer-Cummins’ 
chief engineer, Winkler, as “slight” changes. Schwitzer 
accordingly made new drawings for their own use, and 
blueprints of these w’ere forwarded to Olds in the letter 
of November 6, 1935. Exhibit N (App* 249) is the as¬ 
sembly drawing of these changes. The changes were ap¬ 
proved by Schilling in his letter of November 7, 1935, 
Exhibit 21 (App. 201). 

None of the three tribunals which has thus far passed 
on this controversy has given any credit to Beier’s claim 
of an earlier conception and disclosure in the summer of 
1935. The Examiner of Interferences stated in support 
of his view that Beier had not established a conception 
prior to Schilling’s disclosure of October 24, 1935; that 
“at no time during the negotiations between Olds and 
Schwitzer does the latter make any claim to prior knowl¬ 
edge or inventorship of the subject matter of the issues. 
On the contrary, Schw’itzer repeatedly discouraged the 
utilization of what was always referred to by him as the 
Olds design” (App. 26). Schwritzer, on October 17, 1935, 
sent Olds a drawing of a seal (Exhibit 6) (App. 177), 



/ 


which admittedly had nothing in common with the design 
of seal involved in the interference alleged to have been 
conceived by Beier in Augnst but followed the design 
of Schwitzer’s Winkler seal (Exhibit 4) (App. 168). 

The case was appealed to the Board of Appeals. The 
Board took the view (App. 29) that revisions had been 
made in the drawings Schilling sent Schwitzer October 24, 
1935, and that the burden was on the junior party. 
Schilling, to show what those changes were. The Boai)d 
emphasized that the counts were limited to a self-cop- 
tained or non-explosive seal and that the letter of No¬ 
vember 6, 1935, from Schwitzer to Olds, Exhibit 20 (App. 
198), showed that Schwitzer had made changes in the 
Schilling design that made the seal non-explosive, and 
that consequently Beier was the first to conceive the 
subject matter of the counts in interference and hen<ie 
the prior inventor. 

It is, therefore, apparent that this whole controversy 
centers on what were the changes made in the drawings. 
Exhibits 2 and 9 to 13, inclusive. All the changes (tqe 
lock flange on the sleeve excepted and the effect of th e .4c 


oh a ngo s) suggested by Schwitzer by their Exhibit N (App. 
249) and the other detail drawings accompanying Exhibit 
X, were in November, 1935, incorporated in the Olds 
drawings, but most of these proposed changes were lat<fr 
removed, as will appear in this brief. 

Beier, in his preliminary statement alleged conceptioji, 
disclosure and drawings on or about August 1, 193jx 
There was no cue in Beier’s preliminary statement that 
Schwitzer-Cummins would plant Beier’s conception on 
what their chief engineer called the ‘‘slight changes'” 
they had made in the design of seal that Schilling sub- 
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mitted to Schwitzer October 24, 1935. Accordingly, when 
Schilling’s testimony was taken, no effort was made to 
explain what the small revisions in Exhibits 2 and 9 to 
13 were. Nearly every production drawing has one or 
more revisions noted in the revision chart at one corner 
of the drawing. This is common everyday practice in all 
manufacturing plants. It is only when substantial modi¬ 
fications are made that new drawings are made. 

In taking testimony in patent cases it is an unusual 

thing to notice revisions noted on blueprints. It would 

make the record interminable if each and everv small 

• 

revision of every drawing had to be gone into and ex¬ 
plained. Beier’s preliminary statement being what it was, 
counsel naturally assumed the issues in no way depended 
on what slight changes the Schwitzer-Cummins Company 
stated in their letter of November 6th had been made in 
the Olds drawings. The only issue appeared to be: Did 
Beier have an earlier conception in the summer of 1935 
as alleged in the preliminary statement. 

There was a conference October 2, 1935 (App. 66, 114, 
145), between Schwitzer, Schilling and Thorne at the Olds 
Motor Works, so it seemed quite possible that Schwitzer 
would contend that he disclosed the invention to Olds. 
But when Beier’s testimony was taken there was no 
claim made that Schwitzer did disclose the design of 
Beier’s alleged earlier conception to Olds. In fact, 
Schwitzer very definitely stated that he did not and gave 
his excuses why he did not (App. 148). Schilling’s coun¬ 
sel, therefore, had no reason to go into the details of 
what these revisions were. Schilling’s counsel did not 
apprehend that these changes were an issue and were 
taken completely by surprise when this issue was raised 
in argument before the Examiner of Interferences and 
the Board. 
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Inasmuch as the Patent Office record was defective 
in the particulars mentioned, it seemed both expedient and 
proper to have the Patent Office decision reviewed in a 
proceeding under 4915. 


Accordingly, such a bill was filed. The hearing took 
place June 8 to 10, 1942, before Judge 0 ’Donoghue. The 
plaintiff relied upon the Patent Office record, supplemented 
by the additional testimony of Schilling, Thome, assistant 
chief engineer of Olds, Charles Lewis, who made all of 
the drawings, Exhibits 9 to 13, 43, 47 and 51, inclusive, 
and also made the changes in the drawings, and Herman 
Winkler, former chief engineer of the Schwitzer-Cummi^is 
Company. Winkler was the man who wrote the lett]er 
of November 6th (Exhibit 20) in which he described tjie 


4 * slight changes” that were made. Proper interpreta¬ 
tion of that letter is one of the important issues in th|is 
lawsuit. In the testimony before Judge 0’Donoghue t^ie 
witnesses Schilling, Thome and Lewis took the original 
drawings. Exhibits 43, 47 and 51, and told the coutt 
exactlv what changes had been made. The witness 
Winkler testified exactly what changes he meant by hjis 
letter of November 6th. 


There was also presented to his Honor a complete argu¬ 
ment on the law of ancillary invention and the controlling 
decisions were read and discussed in the limited time 
(App. 155) that was assigned counsel to argue the case. 
The court preferred the case submitted on argument arid 
without briefs (App. 160). The ancillary invention arga- 
ment, we believe, was completely controlling. This a:i- 
cillarv invention argument vras not submitted to ndr 


considered by the Examiner of Interferences or the 
Board of Appeals. 


i 
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1 The court at the trial admitted Exhibits 43, 47 and 51 
(App. 91) and the testimony of Schilling, Thorne, Lewis 
and Winkler, although counsel for defendant strongly 
objected to some of this testimony on the ground that this 
was testimony that was available to the plaintiff during 
the taking of the Patent Office testimony. At the con¬ 
clusion of the taking of the testimony, counsel for de¬ 
fendant moved to strike out the testimony of Lewis and 
Exhibits 43, 47 and 51 for the same reason, but the court 
ruled that this testimony and these exhibits should stay 
in the record (App. 153). However, in the memorandum 
decision the court reversed itself without giving counsel 
hn opportunity to present their authorities and ruled out 
the testimony of Lewis and Exhibits 43, 47 and 51 (App. 
251) which were the original drawings that corresponded 
to the blueprints, Exhibits 9, 11 and 12. 

One month after the trial and argument the court filed 
a summary memorandum of one page (App. 251), and 
without giving any reasons awarded judgment to the de¬ 
fendant and “finding the facts substantially as claimed 
by the defendant.” The court stated that even were 
the excluded testimony left in, the court would reach 
the same conclusion. The memorandum asked for the 
submission of proposed findings of fact and conclusions 
of law. 


Statutes Involved 

(See Appendix, Sec. 4915, Page 256.) 
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Statement Of Points 


1 . 

The lower court’s decision and findings are not entitled, 
in view of the special circumstances in this case, to tie 
usual weight attached thereto on appeal. 


2 . 

The court erred in excluding the testimony of Charles 
Lewis and Plaintiff’s Exhibts 43, 47 and 51. 


3. 

The court erred in not finding that the modification 
made by Beier to the design submitted by Schilling w^s 
trivial, and that Beier’s contribution could have had io 
possible effect on the “explosibility” or “non-explo^i- 
bilitv” of the seal, and that therefore Schilling should 
prevail on the conception shown in his drawings sejit 
Schwitzer October 24, 1935, and reduction to practice by 
Olds April 16, 1936. 

4. 


The District Court erred in not finding that, conced 
ing such changes were made as contended by defendant, 
these amounted at the most to an ancillary invention 
which inured to Schilling. 


o. 

An employer and employee relationship existed between 
the Olds Motor Works and the Schwitzer-Cummins Com¬ 
pany, and the burden of proof was on Schwitzer, the 
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employee, to show what changes had been made in the 
Schilling design. The Board of Appeals erred in throw¬ 
ing the burden on Olds, and the lower court erred in 
affirming this erroneous decision. 


Summary Of Argument 

1 . 

The lower court gave no opinion, either oral or writ- 
ten. In a summary memorandum it found all the facts 
substantially as claimed by defendant. Plaintiff produced 
at the trial four witnesses, one of whom, Winkler, was 
defendant’s former chief engineer, who testified to the in¬ 
consequential changes made in the Schilling design by 
Beier. This was the proof lacking in the Patent Office 
record which caused the Board to reverse the Examiner 
of Interferences. Defendant did not put on any wit¬ 
nesses to contradict or impeach plaintiff’s witnesses, al¬ 
though it had the witnesses in court who heard and 
could have contradicted that testimony if it were not true. 
There is not a word in the record why the court rejected 
plaintiff’s proof (save disallowing the evidence as pre¬ 
viously available) and why it was not controlling. Under 
th6 circumstances the court’s findings and decision are 
not entitled to the weight ordinarily given it by an appel¬ 
late tribunal (Federal Rule 52). The Court of Appeals 
shbuld give the lower court’s decision little, if any, weight 
and examine the issues de novo. 

2 . 

The uncontradicted testimony of plaintiff’s open court 
witnesses is that all of Beier’s changes to the seal were 
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at the end of the rubber sleeve with the small open- 
ing. Only two of these remained in the final seal—the 
bead around the small opening was slightly enlarged and 
a groove was made in the face that contacted the carbon 
washer. This had no effect whatever on the “explosi- 
bilitv” or “non-explosibility” of the seal assembly. This 


demonstrates that the seal disclosed October 24, 1935, 
Schilling to Beier was non-explosive and satisfied 


by 

Ithe 


counts in interference. Hence, Schilling first conceived 
and reduced the invention to practice and was entitled] to 
the award of priority. 


3. 

The disallowance of Lewis’ testimony and the original 
drawings. Exhibits 43, 47 and 51, was erroneous. True, 
they were available at the time of taking Patent Office 
depositions, but their pertinence was not then apparent. 
There was no intentional suppression of evidence, which 
is the correct test as to whether new evidence is to be 
excluded in a trial under 4915. If the dictum of the 
Boucher case, infra , warrants the exclusion of the Evi¬ 
dence excluded by the trial court, then it conflicts with all 
the decisions on this point of other circuit courts of ap¬ 
peal and would make a 4915 trial a fatuous proceeding. 

Furthermore, Lewis’ testimony was not objected to when 
given and the court had no power to strike it out afier 
the case was submitted. 


4. 

If, however, we wholly disregard the new evidence given 
at the trial and rely wholly upon the Patent Office rpc 
ord wherein Beier says that he made the changes at the 
end of the rubber sealing ring with the large opening; 
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that he “altered the shape of the rear flange of the rubber 
sealing member to give it a more abrupt shoulder and 
changed the annular metal member adjacent to this flange* 
to conform with this new shape,” such alteration is an 
obvious and trivial change and at most an ancillary' inven¬ 
tion which, under the authority of the Supreme Court 
and the decisions of this court, goes along with the orig¬ 
inal design and is a part of Schilling’s invention. 

5 . 

The Board of Appeals reversed the Examiner of In¬ 
terferences on the ground that the changes made by the 
Schwitzer-Cummins Company might well have been ma¬ 
terial changes, as contended by Schwitzer, and which made 
the Schilling design non-explosive; that the burden of 
jiroof was on Schilling, being the junior party, to show 
what those changes were, and that he had not carried that 
burden. That ruling is clearly erroneous for the deci¬ 
sions of this court hold that where the employer and 
employee relationship obtains the burden is on the em¬ 
ployee to show what contributions he made to the design, 
even though he be the senior party. 
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ARGUMENT 

I 

Weight To Be Given Lower Court’s Decision 

We appreciate that decisions in the summary and tin- 
informative way adopted by the trial court are often 
made and that it is quite a common thing for courts to 
call upon counsel to draft the findings of fact and con¬ 
clusions of law. This practice of allowing counsel to 
prepare the findings of fact and conclusions of law dqes 
not, however, commend itself where the court delivers :io 
opinion, oral or written. Judge Merrill E. Otis in a 
discussion of “Findings of Fact and Conclusions of Law” 
made at the Judicial Conference of the Eighth 
January 6, 1940, says: 

“It seems to me that the statement of findings 
conclusions is of the very essence of a judicial 
tion and that it should not be surrendered by 
judge to counsel, however able. Every part of 
judicial function should be impartially 
# * * My view is that the judge should 

his own findings in his own words whenever it is 
sible to do that.” (1st F. R. D. 85.) 

This practice is disapproved by the resolution of 
Judicial Conference and the Circuit Court of Appeals 
the Second Circuit in Matton Oil Transfer Corp. v. 
Dynamic et al., 123 F. 2d 999,1001: 

“We agree fully with the spirit and the terms 
the resolution passed by majority vote of the 
at our Judicial Conference of last June 
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ing ‘that the trial judge make brief, pertinent find¬ 
ings in respect to contested matters and file the same 
in connection with his opinion.’ This puts the em¬ 
phasis where it should be, namely, on brief and per¬ 
tinent findings of contested matters, and also upon a 
finding made as a part of the Judge’s opinion and 
decision, rather than the delayed argumentative, over- 
1 detailed documents prepared by winning counsel after 
the event which often appear in appellate records, 
though they are not effective aids to adjudication.” 

See also, in United States v. Forness, 125 F. 2d 928, 
942 (C. C. A. 2). 

We quote from Judge Evan’s opinion, Process Engi¬ 
neers, Inc., v. Container Corp. of America, 70 F. 2d 487, 
489 (C. C. A. 7): 

“Such so-called findings do not help an appellate 
court. Thev reflect the views of counsel who sub- 

m 

mitted them and detract from the force and effect 
which are ordinarily given to findings made by the 
trial judge. When the abuse is aggravated (and 
the objectionable practice is growing), the assistance 
to the appellate court, which findings when carefully 
made by the trial court afford, is lost, and it becomes 
necessary for us to study the evidence as though no 
findings had been made by the District Court.” 

The case at bar manifestly called for a discussion of 

the new issues arising on a record that was substantiallv 

new and different from that in the Patent Office. But 

there is nothing in the court’s decision or findings to 

indicate that the new issues were correctlv understood. 

* 

All the alleged defects in the record noted by the Board 
were abundantly supplied by the new testimony that was 
taken in the lower court. Schilling (App. 87) and Thorne 
(App. 115) testified that the seal submitted to Schwitzer 
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was self-contained and “ non-explosive. ” Lewis (App. 
118) who made all these drawings (except Exhibit 2), 
produced the original drawings, Exhibits 43, 47 and 51, 
and testifying from a clear recollection and by holding 
them up to the light showed exactly what the erasures 
were and what had been the original shapes and dimen¬ 
sions of the several parts (App. 125). Schilling did the 
same (App. 79). These changes were illustrated detail 
for detail by illustrations made by the witness Lewis 
showing the condition of each part after each change and 
these drawings are Exhibits 42-46, 48-50 and 52-56 (App. 
118-126). Those changes had absolutely no effect in 
modifying the seal from the standpoint of converting 
it from an “explosive” seal into a “non-explosive” and 
self-contained seal. (Testimony of Winkler, Defendants 
Chief Engineer, App. 133; Thorne App. 115; Shilling 
App. 88, 94.) The changes, as will appear more full|y 
hereinafter, were only made at the end of the seal adja¬ 
cent the small opening in the rubber sleeve. It would nc|t 
be possible for the seal to have exploded by reason of th|e 
parts being blown through the small opening. The enjl 
of the seal adjacent the large opening in the rubber 
sleeve was unmodified. The Olds witnesses, Schilling 
and Lewis, positively testified to this and their testi¬ 
mony can be corroborated by anyone holding the original 
drawings up to the light and observing the phantom erased 
lines which remain of the orignal design. 

In order for the seal to “explode,” the sleeve must be 
stretched about one of its holes by the equal application c^f 
spring pressure all around the edge of the hole and such 
an action is simply impossible with the spring such as 
used. It is even doubtful whether it could be done bv 
as much force as could be applied by a man pulling 
directly on the retainer in a direction axially of tbl 
sleeve. 
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All this testimony of Schilling and Lewis was affirmed 
by Herman Winkler, former chief engineer of the Schwit- 
zer-Cummins Company, and the man who wrote the let¬ 
ter of November 6, 1935, Exhibit 20 (App. 133). 

This testimony makes out a very strong case on behalf 
of Schilling. We believe it was made ironclad by the 
fact that Mr. Beier and Mr. Schwitzer, president of de¬ 
fendant company, the two witnesses who could have con¬ 
tradicted it, if it were untrue, were in court the first 
two days of the trial (App. 158). They did not appear 
the third day (App. 158) after plaintiff had closed its 
case. Their counsel stated that he was standing on the 
Patent Office testimony. No other inference can be 
drawn than that these witnesses knew that the testimony 
of plaintiff’s witnesses as to the changes in the drawings 
was correct and unassailable and they could not honestly 
contradict it. 

When the Olds witnesses for the first time testified in 
open court as to just wrhat the revisions wrere, and backed 
this up by the documentary proof afforded by the original 
drawings with the erased lines still appearing on them, 
it was incumbent upon the two persons connected with 
Schwitzer wiio w r ere in a position to know what the orig¬ 
inal drawings w’ere to get on the stand and dispute that 
testimony and point out exactly wherein it wras incorrect, 
if they could. 

The result of this new testimony superimposed upon 
the Patent Office testimony was that the plaintiff proved 
by unassailed, uniinpeached and uncontradicted evidence 
that the original seal submitted by Schilling w*as non¬ 
explosive and self-contained and that the basis on which 
the Board of Appeals reversed the Examiner of Inter- 
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ferences no longer was tenable. Notwithstanding this 
showing, the lower court in no way discussed the issues 
but simply made the summary findings for everything 
the defendant contended. The findings of fact drawn 
up by defendant’s counsel after the decision were ac¬ 
cepted and signed without modification by the court. 

It is submitted that in view of these considerations tlje 
decision and findings of the lower court are not entitled 
to any weight as held by Judge Evans in the Process 
Engineers case, supra. The case should be considered 
de novo, by the appellate court. 

We recognize the rule that the lower court’s findings 
and conclusions on disputed questions of fact are ordi¬ 
narily to be accepted unless the appellate court is un¬ 
mistakably convinced the lower court is in error. 0r 
as provided in Rule 52, the findings are “clearly errone¬ 
ous.” But here is a different situation. The plaintiff Is 
witnesses testified positively and unambiguously to ex¬ 
actly what the original drawings were and what the 
changes were. Their testimony was in no way impeached 
or discredited. Not a single witness was sworn by thfe 
defendant to contradict the plaintiff’s witnesses; anji 
the patent office testimony did not contradict them; not a 
single witness impeached their testimony, character or 
credibility. In a situation like this the appellate court 
is in much the same position as an appellate court where 
substantially all the testimony has been taken by deposi¬ 
tions. The rule in such cases is that the appellate tribunal 
is in as good a position to judge the force of the testi¬ 
mony as the trial court and the trial court’s findings are 
not entitled to the usual weight, Himmel Bros. Company 
V. Scrrick Corp.. 122 F. 2d 740 (C. C. A. 7). 
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I We fully appreciate the burden of proof that is placed 
on the plaintiff in a 4915 action by the Morgan v. Dan¬ 
iels case and numerous subsequent cases, to-wit: that 
we must prove that the Patent Office decision was errone¬ 
ous by “testimony which in character and amount car¬ 
ries thorough conviction,” Morgan v. Daniels, 153 U . S. 
120, 125; Cleveland Trust Co. v. Berry, 99 F. 2d 517, 522 
(C. C. A. 6). That, we submit, we have done. We recog¬ 
nize that the batting average of plaintiffs in suits under 
4915 is extremely low largely on account of the heavy 
burden of proof required by the Morgan v. Daniels deci¬ 
sion, supra, and other decisions, but it is respectfully sub¬ 
mitted here is a case where that proof has been submitted 
in full measure. 


II 

Invention In Suit Originated By Plaintiff and Disclosed 

To Defendant 

The record shows that throughout the winter, spring 
and fall of 1935 Schwitzer-Cummins was actively engaged 
in promoting the sale of its standard Winkler seal, shown 
in the Winkler patent 2,027,505,.Exhibit 4 (App. 168). 

On October 2nd Sclnvitzer and his son visited the Olds 
plant at Lansing, as shown by the gate report, Exhibit 3. 
At that time he was shown by Schilling (App. 62) and 
Thorne (App. 99) at the Olds Motor Works a layout 
of the seal which is the subject matter of this suit. On 
October 24th Schilling wrote Schwitzer a letter, Exhibit 
7 (App. 179), and enclosed therein a layout. Exhibit 2 
(App. 165), and detail drawings of the Schilling design. 
Receipt of the October 24th letter, together with the as- 
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semblv and detail drawings of the water pump seal, was 
acknowledged by Schweitzer’s letter of October 28th, Ex¬ 
hibit 14 (App. 191). 

Plaintiff put in evidence in the District Court original 
pencil drawings, Exhibits 43, 47 and 51, and in the Patent 
Office proceedings put in evidence blueprints of those 
drawings, Exhibits 9, 11 and 12, respectively (App. 185, 
187, 189), and original layout. Exhibit 2. The drawings 
that w*ere sent Schwitzer on October 24th, 1935, were, 
except for a few’ slight changes which are discussed be¬ 
low’, identical with these exhibits. 

It is a common engineering practice and one of long 
standing at the Olds Motor Works to make minor changes 
in a drawing by erasing the portion of the drawing to be 
changed, drawing over the erasure the changed form of 
the part, and then noting in the legend in the upper right- 
hand corner entitled “Changes” the revisions and the 
date that they were made (App. 67, 121). The dispute 
of fact arising between plaintiff and defendant relates 
entirely to what was shown in original drawings, Exhibits 
43, 47 and 51 as of October 24th when prints of these 
drawings were sent to Schwitzer-Cummins. 

In the proofs relating to wiiat was disclosed in the 
original drawings that accompanied Schilling’s letter of 
October 24th, we should first consider what defendant 
admits. The defendant has admitted that the plaintiff’s 
drawings submitted with the letter of Ocober 24, 1935, 
showed a seal comprising an annular rubber sleeve wifh 
front and rear flanges at opposite ends (App. 141, testi¬ 
mony of Beier) and with a spring and telescoping fro|nt 
and rear spring retainers (App. 144) housed within the 
rubber sleeve,' the spring retainers acting as intermediate 
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members between the spring and rubber sleeve to satisfy 
sealing conditions (App. 141). The defendant contended 
before the Patent Office (App. 26) and in the District 
Court that the seal disclosed in Schilling’s drawings ac¬ 
companying the letter of October 24th was, in defendant’s 
opinion (App. 144), “explosive” (defendant admittedly 
never made such a seal) (App. 152) and, accordingly, de¬ 
fendant altered the form of the seal to make it non¬ 
explosive. This alleged change consisted solely in 
altering what defendant calls the “rear” flange of the 
sealing member (i. e., the flange at the larger opening in 
the sleeve) to give it a more abrupt shoulder and in alter¬ 
ing the annular metal member or spring retainer adjacent 
this rubber flange to conform to this new shape (App. 
141, 144). Defendant predicates its whole case on this 
alleged change in the sleeve and front retainer. Now, 
let us briefly examine the proofs showing just what 
changes were made in the seal originally submitted by 
plaintiff to defendant. 

At the outset it should be clearly understood that the 
seal defendant admits was originally disclosed to defend¬ 
ant bv plaintiff responded fully to claims 5 and 6 of the 
Beier patent which are not limited to a self-contained or 
“non-explosive” seal and thus should have been with¬ 
out any question awarded to plaintiff. 

By referring to Exhibit 2 (App. 165) it will be noted 
that the fan is in front of the automobile engine. Ac¬ 
cordingly, in speaking of the front and rear. Schilling 
tefers to the front and rear of the automobile and the 
spring retainer toward the front of the car was called 
the “front” retainer. Exhibits 12 (App. 189) and 51 
(App. 231) and the spring retainer toward the rear of 
the car was called the “rear” retainer, Exhibits 11 (App. 
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187) and 47 (App. 223), title of part in lower right-hand 
corner. These members were so designated by plaintiff 
in the letter of October 24th, Exhibit 7 (App. 179) 


Exhibit 8 (App. 181-183), in the bill presented by defend¬ 


ant to Olds, Exhibit 15 (App. 193), and blueprint, Exh 
GO (App. 245) produced by Schwitzer-Cummin* i:i 
District Court. 


bit 

!the 


Pg, 

rr- 

© 
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Plaintiff is submitting herewith a chart A showi 
according to plaintiff’s version of the proofs, the oif 
inal, the intermediate and the final form of the seal. Cha 
A shows in Fig. 1 the form of the seal as originally 
submitted to Schwitzer-Cummins in the drawings re¬ 
ferred to in the letter of October 24th (App. 179); Fie 
shows the form of the seal incorporating the changes sU 
gested by Winkler in his letter of November 6th, Exh 
20 (App. 198): and Fig. 3 shows the final form of 
seal whicli was reduced to practice and is the product^ 
seal used by Olds. Exhibit 26 (App. 205). 


In comparing the three forms of the seal it should 
be noted that the spring retainer designated “fr 
spring retainer" on the chart shows no change wha^ 
over except that the tubular portion in Fig. 2 has 
end adjacent the carbon washer spun out but in its fih; 
form, Fig. 3, the spun out portion on the tubular porti 
of the front retainer is omitted and this portion has 
length reduced over that shown in Fig. 1. 


in 


£ 
the 

on 


nt 

so- 

its 

al 

on 

its 
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The retainer designated ‘‘rear spring retainer" in 
the chart, as it appears in Fig. 1, has a return bent por¬ 
tion forming a flange positioned between the spring and 
the rear flange of the rubber sleeve. The form of the 
rear retainer as initially disclosed by Schilling (Fig. 1 of 
Chart A) is clearly shown in the erased or phantom lines 
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on Exhibit 47, in blueprint, Exhibit 11, and is clearly 
apparent in the blueprint, Exhibit 60, produced by de¬ 
fendant at the trial in the District Court. We ask the 
court to inspect these physical exhibits as they show the 
changes better than the reproductions. On November 6th 
the rear retainer was changed by defendant to the form 
shown in Fig. 2 of the chart to eliminate the return bend 
and substitute a wider flange with a circumferential bead. 
This form of the rear retainer is shown in Exhibit N, 
hnd Exhibit 60 and is clearly visible in the phantom or 
erased lines of Exhibit 47 and Exhibit 11. Plaintiff then 
changed the rear retainer to its final form wherein the 
circumferential bead was omitted and a plain flange sub¬ 
stituted therefor. 

The original form of the rubber sleeve as conceived by 
Schilling is shown in Fig. 1 of the chart and is visible 
in the erased or phantom lines of Exhibit 43.(see physical 
exhibit) and even in blueprint, Exhibit 9. Defendant con¬ 
tends that the front flange surrounding the large opening 
in the sleeve was made more abrupt and the front retainer 
changed accordingly (Beier App. 141). The drawing, 
Exhibit 43, shows no evidence whatsoever of anv chancres 
having been made in the front flange of the rubber sleeve 
surrounding the large opening. On November 6th defend¬ 
ant changed the rubber sleeve to the form shown in Fig. 
2 of chart A or in Exhibit N. These changes, the proofs 
conclusively show, consisted only (1) in squaring out the 
outer rear corner of the sleeve adjacent the carbon washer 
and (2) in thickening the circumferential bead or flange 
surrounding the small opening and (3) in grooving this 
bead where it contacts the carbon washer. In the final 
form of the rubber sleeve, Fig. 3 of the chart, at the sug¬ 
gestion of Schilling (see Beier’s letter Jan. 22, 1936, App. 
243), the outer corner of the rear flange (the flange ad- 
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jacent the carbon washer) was chamfered off 30 degrees 
so that it took practically its initial form. The grooving 
of the rear flange surrounding the small opening was 
retained as well as a slight increase in thicknes^ of 
this flange. These changes are all clearly evident in the 
erased or phantom lines, Exhibit 43. 

Defendant’s witnesses Beier (App. 142) and Schwitzer 
(App. 150) rely upon Winkler’s letter of November 6, 
1935, to Olds Motor Works, Exhibit 20, to corroborate 
their recollection of the changes made in the seal as orig¬ 
inally disclosed by plaintiff to defendant. Winkler when 
he wrote this letter was chief engineer of Schwitzer-Cum- 
mins. Winkler was not a witness in the Patent Ojffice 
proceedings but was called as a witness by the plaintiff 
in the District Court. 

This letter of Nov. 6, 1935, reads as follows: 
‘‘Gentlemen: 

We are writing in reference to the stationary tjrpe 
water pump seals which we are building for you. 

You sent us a complete set of details on this unit. 
In several respects we felt slight changes would 
be in order. We wished these changes made on the 
basis of our experience in the manufacture of t]his 
type of seal. 

Please find attached our drawing #0102101 sh<j>w- 

be 


ing the seal assembly as we feel that it should 
and are consequently making on your order. 

Please note that on the rubber part we have al¬ 
tered the shape of the rear spring retainer so that 
it will not permit the rubber to slip out from un<|ler 


it. On the rubber part we have also changed 
shape somewhat to permit better flexing. 

We have changed the rear spring retainer so 
to be consistent with the above remarks. 


he 


as 
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On the rear spring retainer we have added an 
1 operation at assembly which will prevent the unit 
from becoming disassembled and facilitate easier 
handling. 

With this arrangement we see no reason in pro¬ 
duction why the snap wire is necessary in the bottom 
1 since the assembly will not as we show it ‘explode/ 

We wish to mention at this time also that we feel 
that four keys on the carbon seal would be better 
than two. We suggest, however, that you make your 
determinations from actual test results whether or 
not this detail should be changed. 

While we fully appreciate what you are trying to 
do and the advantages that are to be expected, as¬ 
suming your design satisfactory, we cannot help 
i but feel that there are several points in which our 
seal is superior to your design or ours as laid out 
on the attached prints. In other words, we would 
much prefer furnishing our standard rotating seal 
construction. Perhaps we are wrong in this as¬ 
sumption and the attached seal design will work 
with equal satisfaction. Here again actual test re¬ 
sults should be the determining factor. 

We trust that you will agree with us in the changes 
which we have made and which we consider neces¬ 
sary. 

Very truly yours, 

Schwitzer-Cummins Co., 

H. E. Winkler, 

Chief Engineer.” 

The letter states that on the rubber part we also changed 
the shape somewhat to permit better flexing. Plaintiff 
and defendant both agree that this meant that the out¬ 
side corner of the rubber sleeve adjacent the carbon 
washer was squared out as shown in Fig. 2 of the chart 
and in Exhibit N. This change is not important because 
it does not appear in the final form of the seal as re¬ 
duced to practice (see letter, Exhibit 59). 



27 


Plaintiff and defendant agree that in paragraph 6 of 
Exhibit 20 Winkler was referring to spinning opt a 
flange on the right-hand end of the tubular portioi|i of 
the front spring retainer to hold the front and fear 
spring retainers together, as shown in the chart, Fi^. 2, 
and as shown on part No. C-102103, Defendant’s [Ex¬ 
hibit N. 


Defendant builds its case upon its particular interpre¬ 
tation of these paragraphs. Defendant contends that 


the “rear” 


spring retainer, referred to in Exhibit 


20 , 


means the spring retainer remote from the carbon washer 
and positioned in the opening of the rubber sleeve pav¬ 
ing the larger diameter, that is, the spring retainer desig¬ 
nated “front retainer” in the chart and that it was the 
rubber flange around the larger opening in the sleeve, 
left-hand side, Fig. 1 of the chart, which was given a 
more abrupt shoulder. 

Aside from Exhibit 20 (App. 198), defendant’s wit¬ 
nesses rely entirely on memory and have produced no 
corroborating written or physical evidence to show just 
how defendant altered Schilling’s original seal design. 
Plaintiff accompanied its letter of October 24, 1935 (App. 


179) with a layout and detail drawings showing 


he 


original form of the seal. Defendant’s letters of Octo¬ 
ber 2Sth (App. 191) and November 6th (App. 198) [ic- 
kr.owlodge receipt of these drawings. Defendant lias 
not produced these drawings, claiming they were <[le- 

i 

stroyed. 

Winkler, the chief engineer who wrote the letter of 
November 6, 1935, and who obviously is in the best 
position to interpret its meaning, testified for the first 
time in open court just what changes were made in 
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Schilling’s original design (App. 128-130). The 
change made in the front spring retainer (the retainer 
that fits into the large opening in the rubber sleeve), Ex¬ 
hibits 51 and 12, was in the overall length of the inside 
tubular portion to provide material for spinning (App. 
129, 130, 135, 136). No other erased lines or signs of 
erasures are visible on Exhibit 51. The letters of Schittke 
to Winkler of December 4th, Exhibit 31 (App. 213), and 
Winkler to Schittke of December 6th, Exhibit 32 (App. 
214), corroborate this testimony of Winkler. Winkler 
further testified that the changes suggested by him in 
his letter of November 6th, Exhibit 20, consisted of squar¬ 
ing or filling out or making the outer rear edge of the 
rubber sleeve a right angle (i. e., the edge adjacent the 
carbon washer) (App. 129), adding the bead on the 
rear flange of the rubber sleeve (i. e., the flange sur¬ 
rounding the small opening) (App. 129), and changing 
the form of the rear spring retainer (the retainer adjacent 
the carbon washer) so that it would center itself better 
(App. 129), Winkler also testified in reference to para¬ 
graph six of his November 6th letter, Exhibit 20, that 
“there is something wrong here” (App. 130). One 
reference in the letter should have been to the “front” 
spring retainer and the other to the “rear” spring re¬ 
tainer (App. 130). It was the tubular portion of the 
“front” retainer that was spun out, as shown in Exhibit 
N and Fig. 2 of the chart (App. 130, 137). It was per¬ 
fectly natural and reasonable for Winkler and Schwitzer 
to adopt Olds’ terminology in designating the parts of 
the seal as shown on Exhibits S, 9, 11, 12, 43, 47, 51 and 
in the letter of October 24th, Exhibit 7 (App. 179). 

Winkler stated that he assumed that Schilling’s seal 
\vould “explode” (App. 132) and that these changes sug- 
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gested in his letter of November 6tli did not make the 
seal originally disclosed and presented with plaintiff’s 
letter of October 24th “non-explosive” (App. 133). In 
fact, Winkler suggested spinning out the flange on the 
rear end of the front retainer to make the seal non T ex 
plosive (App. 130). When Schittke (Schilling), in 


his 

•3), 

bnt 

in 


letter of December 4, 1935, Exhibit 31 (App. 2j 
pointed out that it was not necessary to spin the fr 
spring retainer over since the installing of the seal 
the pump housing had been quite easy to make and sug¬ 
gested that the overall length of the tubular portion of 
the front spring retainer be shortened, Winkler acceded 
to this in his letter of December 6, 1935, Exhibit 32 
(App. 214), and made the important admission: 

“From our layout we had not noticed that jthe 
assembly would stay together by the action of fhe 
rubber alone.” 


Thus, not until December 6, 1935, is there any tangi 


ble 


evidence that defendant had a conception that the rubber 
sleeve alone would hold the spring and retainers to¬ 
gether as a unit. Winkler testified at the trial that plain¬ 
tiff's original seal design was self-contained or “nd>n- 
explosive.” 


The Board (App. 33) states that on November 6, 19^5, 
Beier had a conception of the invention as expressed by 
the counts in interference. The Board supports its 
contention bv quoting paragraphs 6 and 7 of Winkler’s 
letter of November 6th, Exhibit 20, as one paragraph. 
The proofs amply demonstrate that paragraph 6 refelrs 
to spinning a flange on the rear end of the front re¬ 
tainer for holding the two retainers together. Of course, 
this spinning operation would make the seal “non-^x- 
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plosive” if it were not already non-explosive and that 
is exactly what Winkler intended, but a careful reading 
of the counts in issue will show that the “non-explosive” 
or self-contained feature of the seal must be achieved 
by the flanges on the rubber sleeve and not by any spun 
out flange on the retainers. This was not Beier’s con¬ 
ception on November 6, 1935, as demonstrated by Wink¬ 
ler’s letter of December 6, 1935, in which he states that 
they “had not noticed that the assembly would stay to¬ 
gether by the action of this rubber alone” (App. 214). 

i In the Olds production design which was reduced to 
practice, Plaintiff’s Exhibit 26, Exhibits 9 to 13 inclu¬ 
sive, and 43, 47 and 51, the only change remaining in 
the seal that was suggested by defendant consists of 
increasing the thickness of the rubber bead on the rear 
flange surrounding the small opening in the sleeve and 
grooving the portion of this flange which contacts the 
carbon washer (App. 74, 217, 219). This feature is not 
claimed. The final form of the rubber sleeve is sub¬ 
stantially the same as that originally presented with 
the letter of October 24th (App. 76). 

1 In addition to the testimony of Winkler, the accuracy 
of plaintiff’s chart A is amply supported by the testimony 
of Schilling, of Maurice Thorne, the chassis engineer at 
Oldsmobile, and of Charles Lewis who made the draw¬ 
ings, Exhibits 43, 47 and 51, as well as the revisions on 
these drawings. These witnesses squarely contradict 
Beier’s and Schwitzer’s testimony. All these witnesses 
testified that no change was ever made in the flange of 
the rubber seal surrounding the large opening and in 
the retainer fitting into this opening and that the only 
change suggested by Schwitzer appearing in the seal 
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as reduced to practice were (1) a slight increase in tjhe 
thickness of the rear flange of the rubber sleeve sur¬ 
rounding the small opening, and (2) the grooving of 
this flange where it contacts the carbon washer (Exhibit 
55, App. 239). These changes did not affect the “ex- 
plosibility” of the seal as conceived by Schilling (Ap|p. 
77). 

The accuracy of plaintiff’s chart is borne out strik¬ 
ingly by the erasures or partially erased or phantolm 
lines which still can be seen on Exhibits 43, 47 and ij>l 
when they are observed by holding them up to the ligi(it 
or by careful examination with reflected light. 


Plaintiff’s witnesses, Schilling (App. 70) and Lew|s 
(App. 119. 121). testified that one who was familiar wit)h 
the development of this design would have no difficulty 
in studying original drawings, Exhibits 43, 47 and 51, 
and discerning from the erased lines the original forijn 
of the rubber sleeve and front and rear retainers. 


in 

Exclusion Of Lewis 9 Testimony and Exhibits 43, 47 

and 51 

The District Court excluded the testimony of C. R. 
Lewis and original drawings Exhibits 43, 47 and 51, be¬ 
cause this evidence was not produced in the Patent Office 
proceedings. 

While Lewis* testimony was being given and offered in 
evidence, defendant made no objection to the admissibil- 
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ity of this testimony. After the proofs were closed, de¬ 
fendant brought a motion to strike Lewis’ testimony. 
This motion was denied by Judge O’Donoghue (App. 
153). The defendant having failed to object to Lewis’ 
testimony when it was offered waived any objection and 
is therefore barred in this appeal from contesting the 
admissibility of Lewis’ testimony. 1 Wigmore, Evidence 
(3d Ed. 1940), %18; Daniels v. Permutit , 44 Fed. Supp. 
74. 

The lower court admitted Exhibits 43, 47 and 51, during 
the hearing at the time they were offered over defend¬ 
ant’s objection and without hearing the plaintiff on 
the admissibility of these exhibits. After the case was 
submitted on oral argument, Judge O’Donoghue in his 
memorandum (App. 251) reversed his holding on the 
admissibilitv of Lewis’ testimonv and Exhibits 43, 47 
and 51, without ever having given plaintiff the oppor¬ 
tunity to present its argument in favor of the admissi¬ 
bility of this evidence. Plaintiff was clearly prejudiced 
in that it framed and submitted its case fully relying 
upon his Honor’s decision holding this evidence ad¬ 
missible. It is submitted that a court has no power to 
strike testimony from the record after the case is sub¬ 
mitted, as no one can say how a party inav have been 
prejudiced in framing his record and conducting his 
case relying on the admissibility of such testimony. The 
rule applicable to this situation is nicely stated in Robin¬ 
son v. The New York Elevated Railroad Company, 175 
New York Reports 219 at 224, as follows: 

“The trial judge has no power to strike from the 
record, after the case is submitted, evidence that 
has been admitted over objection and exception. 
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thereby depriving the other party of an exception 
on which lie had the right to rely and which may 
have led him to refrain from introducing evidence 
that would otherwise have been offered.” 


This Court in Boucher Inventions, Ltd. v. Sola Electric 

Company, 54 U. S. P. Q. 04, .... App. D. C .. speakin 

through Justice Rutledge, in a dictum seriously questioned 
the admissibility of certain evidence which Boucher failed 
to produce in the Patent Office proceedings, although the 
evidence was available and could have been produced 
in such proceedings by Boucher. If Justice Rutledge im¬ 
plied that evidence is inadmissible in a 4915 action 
where such evidence, although not intentionally withheld 
or suppressed, was available during the Patent Office 
proceedings, then we believe that Justice Rutledge’s 
dictum is not supported by the authorities. Such a rul¬ 
ing would make an action under R. S. 4915 tantamount 
to a bill of review or a reopening of a case predicate4 
on newly discovered evidence which could not have been 
discovered previously upon the exercise of due diligence. 
Such is not the purpose of R. S. 4915 because a litigant 
had such right to reopen a case without the enactmenj 
of R. S. 4915. Further, the amendment to R. S. 4915 of 
March 2, 1927 (U. S. 0., title 35, Sec. 63) made the 
Patent office record admissible as evidence on motion 
of either party ‘‘without prejudice, however, to the right 
of the parties to take further testimony.” This amend¬ 
ment was not in effect when Barrett v. Koppers , infra. 
was before the District Court from which the appeal was 
taken. 


Justice Rutledge’s dictum undoubtedly was inspired 
by the holding in Barrett Company v. Koppers Company, 
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22 Fed. (2d) 395 (C. C. A. 3 — 1927). In the Patent Office 
proceedings Barrett refused to disclose and to allow 
its witnesses to answer questions which would disclose 
certain commercial practices showing actual reduction 
to practice in 1917. Thus, Barrett was guilty of a clear 
and intentional withholding or suppression of evidence. 
Circuit Judge Woolley was very careful to point out 
that the holding in the Barrett case was based upon the 
specific facts and stated at page 397: 

“Particularly are we anxious that no one should 
think that we hold that any evidence not before the 
Court of Appeals of the District of Columbia is in¬ 
admissible in an action under section 4915, R. S. 
Such a notion would destroy the action given by 
section 4915, R. S. and throw overboard the whole 
doctrine of Morgan v. Daniels. Specifically our deci¬ 
sion is that the plaintiffs in this action under section 
4915, R. S., are estopped to offer evidence which 
was wholly within their possession and control at 
the interference proceeding and which they withheld 
from that proceeding * * V’ 

The facts in the Boucher case readily distinguish it 
from the present case. Boucher had made two trans¬ 
formers, Exhibits B and AR. Boucher never tested 
Exhibit B but did test Exhibit AR. In the Patent Office 
proceedings he unsuccessfully relied entirely on Exhibit 
B for a reduction to practice and then in the 4915 
action for the first time produced and relied entirely on 
Exhibit AR for a reduction to practice. Due to the glar¬ 
ing oversight in failing to produce the tested Exhibit 
AR in the Patent Office proceedings. Judge Rutledge in¬ 
dicated that this amounted to a wilful withholding or 
suppression of evidence. Plaintiff is not here relying 
upon a different conception or reduction to practice of 
the invention in suit but has merely presented additional 
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proofs to show the revisions in Exhibits 9, 11, 12 mere 
exactly and the form of the seal as originally disclosed 
to defendant. The importance of this additional pr^of 
was not apparent during the taking of the proofs be¬ 
cause at that time plaintiff relied upon defendant’s Es¬ 
tablishing a case along the lines set up in Beier’s pre¬ 
liminary statement wherein Beier alleged a conception |of 
the invention in August, 1935. 

In the Boucher case Justice Stephens dissented a^id 
presented a forceful and well reasoned statement jof 
what plaintiff believes to be the law. Justice Stephens 
pointed out that proceedings under R. S. 4915 are de no\;o 
and that this section gives the parties a right to intro¬ 
duce evidence other than introduced in the Patent Office 
proceedings. He also pointed out that in the case Of 
Barrett Company v. Koppers Company, s.upra, the deci¬ 
sion was predicated upon estoppel based upon the losihg 
party’s intentional suppression of evidence available jn 
the Patent Office proceedings. 

Judge Xields in American Tri-Ergon Corp. v. General 
Talking Picture Corp., 8 Fed. Supp. 108 , admitted new 
evidence in the form of expert testimony (reversed on 
other grounds, 96 Fed. (2d) 800). His statement on the 
law is as follows: 

| 

“This new evidence in the District Court is n<j>t 
of the character condemned in Barrett Company v. 
Koppers Company (C. C. A. 3) 22 F. (2d) 395, but 
comes well within the meaning of new evidence as 
defined by Judge Chatfield before the amendment of 
the statute in General Electric Company v. Stein- 
berger (D. C.). 208 F. 699, 701, wherein he states: 

“ ‘In some instances this additional testimony is 
offered as newlv discovered evidence. In some i 
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stances the new testimony is presented to explain 
and rehut the conclusions of the Patent Office, upon 
the record which was before it. In some instances 
the new testimony is offered as to matters which 
were not thought relevant or necessary for presen¬ 
tation to the Patent Office in the previous hearing. 

“ ‘In general it must be held that all such testi¬ 
mony is competent and must be considered by the 
court in the action under section 4915 * * V ” 
(Italics ours.) 

Plaintiff made an error in judgment in thinking addi¬ 
tional proof was not necessary in the Patent Office pro¬ 
ceedings but was not in anywise guilty of suppression or 
wilful withholding of evidence. Nor was plaintiff’s fail¬ 
ure of such glaring proportions as to typify it as not 
inadvertent or a wilful suppression. 

In Dowling v. Jones, 67 Fed. (2d) 537, 538 (C. C. A. 2 — 
1933), Judge Learned Hand referred to Barrett v. Kop- 
pers as follows: 

“* * * In Barrett Company v. Koppers * • * The 
Third Circuit refused to consider evidence which the 
inventor had deliberately suppressed in the inter¬ 
ference, and used broader language than the exact 
situation required, which we quoted with approval 
in Greene v. Beidler, 58 F. 2d 207, 209, 210 (13 
CJSPQ 314, 317). However, it does not follow that 
it would have extended the doctrine to evidence not 
suppressed, but merely neglected through the plain¬ 
tiff’s slackness in preparation. Perkins v. Lawrence 
Sperry Aircraft Company (D. C.), 57 F. 2d, 719, 720, 
did so extend it, but we need not approve. The 
question is doubtful and we prefer to leave it open, 
for it is not necessary to answer it here. (67 F. 2d 
at 538) (19 USPQ at 278).” 
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Justice Bailey in Wright v. Bunge, 31 Fed . Supp. 844, 
in considering this question stated that the mere failure 
to exercise the highest degree of diligence in producing 
evidence before the Patent Office would not prevent its 
introduction in a 4915 action. 

In Globe-Union v. Chicago Telephone Supply Company, 
103 Fed. (2d) 722 (C. C. A. 7), the Court speakirjg 
through Judge Iverner also interpreted the Barrett case. 
In this case the plaintiff in the 4915 action introduced 
evidence which was available during the Patent Office 
proceeding. Judge Iverner on page 728 stated the fol¬ 
lowing : 

“Counsel goes further and insists that the court 
in the Barrett case did not restrict the principle an¬ 
nounced to situations where the evidence was delib¬ 
erately withheld or otherwise procurable by the uSe 
of due diligence. We disagree with counsel. Ever 
opinion must be read with reference to the facts upo 
which it is based. The Barrett case stands on facts 
clearly showing intentional 'withholding of evidence- 
In fact, even if counsel were correct, we would n<jt 
go that far. To hold with counsel’s contention ijs 
tantamount to judicial abrogation of R. S. § 491q>, 
35 U. S. C. A. ^ 63. Such a contention would makb 
it impossible for a plaintiff to meet the test laid 
down by the doctrine of Morgan v. Daniels, i. el, 
that the interference-judgment can be overcome ‘b^’ 
testimony which in character and amount carried 
thorough conviction. 


y yy 


The facts in the Globe-Union case are quite similar t\> 
the facts in the present case. Stoekle in the Patent 
Office failed to produce sufficient evidence to discredit 
Schellenger’s diary. In the District Court in the 4915 
action Stoekle, the plaintiff, produced additional evi 
dence which thoroughly discredited Schellenger’s dianf 
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entries, page 729. It was this evidence, although avail¬ 
able to Stoekle, that the Seventh Circuit held was clearly 
admissible. 

In Nichols v. Minnesota Mining & Manufacturing Com¬ 
pany, 109 Fed. (2d) 162 (C. C. A. 4) additional expert 
testimony was held admissible although clearly avail¬ 
able and not presented in the Patent Office proceedings. 
The court stated on page 166: 

“It has been held that a party may estop himself 
from offering testimony in a suit instituted under 
R. S. § 4915 by intentionally withholding it in the 
proceedings in the Patent Office. Barrett Company 
v. Koppers Company, 3 Cir., 22 F. 2d 395. There is 
no basis here, however, for the application of such 
rule. On the contrary, the evidence offered in the 
court below, insofar as it was not a mere repetition 
of testimony in the interference proceedings, con¬ 
sisted of expert testimony and experiments designed 
to strengthen the contentions already fully made and 
supported by testimony before the Patent Office.” 

In the recent case of Daniels r. Permutit, 44 Fed. 
Supp. 74, Justice Goodrich of the Third Circuit Court of 
Appeals, which court decided Barrett v. Koppers, supra, 
sitting in the District Court in a Section 4915 action, ad¬ 
mitted new evidence to show the durometer hardness of a 
rubber gasket (such evidence obviously was available dur¬ 
ing the Patent Office proceedings), and rejected the con¬ 
tention that the evidence was inadmissible under the 
doctrine of abandonment. 

In Harper v. Zimmermann, 41 Fed. (2d) 261, District 
Court of Delaware, the facts -were practically identical 
with those in the present case. Plaintiff submitted a 
drawing, Exhibit 17, in the Patent Office proceedings. 
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The sole question with respect to this drawing was 
whether it disclosed an airplane wing having an uppej: 
surface with pivoted or hinged sections. Neither of th^ 
Patent Office Tribunals was able to sav from the evi- 
denee produced before them that it had. In the 491b 
action plaintiff produced the additional oral testimony 
of four witnesses which satisfied District Judge Morris 
that the drawing did disclose a wing having an upper 
surface with pivoted or hinged sections. J. Morris helc. 
that such evidence was not of the character condemned 
in Barrett v. Koppers. 

Schilling’s present attorneys did not take part in the 
Patent Office depositions. We are, however, advised by 
counsel who took the depositions, that the original trac¬ 
ings, Exhibits 43, 47 and 51, were present and open to 
examination of opposing counsel at the time the deposi¬ 
tions were taken, and that the corresponding blueprints] 
Exhibits 9, 11 and 12, were put in evidence in accordance 
with the stipulation, (App. p. 45), so that the original 
tracings would not go out of the possession of the com¬ 
pany. This is often done in taking testimony as most 
companies do not desire to part with their original draw¬ 
ings. The wording used by Schwitzer’s counsel in object¬ 
ing to Exhibits 43, 47 and 51 substantiates our informa¬ 
tion that these drawings were present during the taking 
of testimony. The objection was not that they were not 
produced but “that they did not present them at that 
time in the Patent Office or introduce them in evidence” 
(Rec. p. 246). See also objection (Rec. p. 177). Nowhere 
does counsel for Schwdtzer indicate or charge that the 
original drawings were not presented during the taking 
of the testimony. So here is not a case of suppressing 
these drawings. It is simply a mistake in judgment in 
offering in evidence blueprints of the drawings in place of 
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the original drawings because at that point in the case 
the blueprints appeared to be just as good for the pur¬ 
poses of the case as the original drawings. 

In view of the above authorities it is submitted that 
the new evidence presented in the District Court is prop¬ 
erly admissible. To hold otherwise would make it im¬ 
possible in a R. S. 4915 action to overcome the Patent 
Office judgment “by testimony which in character and 
amount carries thorough conviction” as required by 
Morgan v. Daniels, supra, and thus R. S. 4915 and the 
right of action granted therein w r ouid for all practical 
purposes be abrogated. 


IV 

Ancillary Invention 

Even if we accept the contention of defendant as to 
just what the changes were and that these changes con¬ 
verted the assembly from an explosive to a non-explosive 
unit, the plaintiff is entitled to the award of priority 
under the doctrine of ancillary invention. 

The relation of employer and employee very definitely 
existed between Olds and the Schwitzer-Cummins Com¬ 
pany, exactly as in the cases of Gallagher v. Hastings 
and Moody v. Colby , discussed infra. Olds, by Schilling’s 
letter of October 24, 1935, Exhibit 7 (App. 179), hired 
the Schwitzer-Cummins Company to build six experi¬ 
mental seals for Olds in accordance wdth the detail draw¬ 
ings enclosed. This letter stated “We should prefer 
you to put on those drawings the specifications neces¬ 
sary to insure satisfactory operation, or, if preferable. 
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to make your own detail drawings.’’ Olds, of course, 
expected to pay for whatever these experimental sam¬ 
ples cost Schwitzer plus a reasonable profit (App. 10§). 

: i 

On August 10, 1936, Schwdtzer-Cummins Company se[nt 
Olds an invoice for all these experimental seals, Exhibit 
15 (App. 193). These seals involved charges for fr<|>m 
48 to 94 of each seal part, $257; drafting, $24; sales ajad 
administrative expense, $44.96; 10 per cent profit, $32.6)0; 
mold charges, $32.84; and each change on the first frjvo 
orders of twelve seals, $23.88—a total of $415.28. Olds 
paid this bill (App. 109). These seals, as a production 
item, probably sell for less than 25c apiece to the auto¬ 
mobile manufacturer. Olds paid something over $5 
apiece for these experimental seals. Olds conducted ill 
the tests at its expense. 

The trial court seemed to think that our contention 
that there was an employer and employee relationship 
was preposterous. Note the query of the court as to jif 
one goes into a grocery store and buys a loaf of bread 
and asks the grocer to slice the bread, or a pound of 
beefsteak and asks the grocer to grind the steak that 
the grocer is an employee of the customer (App. 1561). 

McCradi/ “Patent Office Practice 1928. at page 326, 
states • 


“Do not be misled into thinking that where this 
employer-employee relationship exists, there must l>e 
the usual conditions of employment. If an inventbr 
takes a blueprint to a machine shop to have a model 
made, the relationship exists, and it also may exist 
between a shop foreman and a worker who is in a 
subservient relation to him. Ladoff v. Dempster.” 
36 App. D. C. 520. 
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1 All that Beier had done, as claimed by Beier in the 
Patent Office testimony (App. 141), was to make the 
Shoulder on the end of the rubber envelope with the 
large opening more abrupt so as to prevent the retainer 
slipping out from under the rubber and change the spring 
retainer to conform. Schwitzer Company never made a 
Seal exactly like the drawings submitted by Olds Octo¬ 
ber 24, 1935 (App. 152). 

But even conceding, for the purpose of argument, that 
the change which Beier claims he made was necessary to 
convert the seal from an “explosive’’ to a ‘‘non-explo¬ 
sive” seal, this change at most would be only an ancillary 
invention and would, under the authorities, become part 
of the Schilling invention and inure to Schilling. 

The leading case on ancillary invention is Agawam 
Woolen Company v. Jordan , 7 Wall. 583, 19 L. Ed. 177. 
In that case it was said: 

“Persons employed, as much as employers, are 
entitled to their own independent inventions, but 
where the employer has conceived the plan of an in¬ 
vention and is engaged in experiments to perfect it, 
no suggestions from an employee, not amounting to 
a new method or arrangement, which, in itself is a 
complete invention, is sufficient to deprive the em¬ 
ployer of the exclusive property in the perfected 
improvement * * 

A case very similar to the case here is Gallagher r. 
Hastings, decision of the Court of Appeals of the Dis¬ 
trict of Columbia, 1903, C. D. 531, 21 App. D. C. 8S. 
In that case Hastings vras an employee of the Brill Com¬ 
pany. Gallagher, the other party, was superintendent 
of Shickle, Harrison & Howard Iron Company. Hast¬ 
ings’ story was that he went to the Shickle Company 
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and was taken by Gallagher to a draftsman, Palmquisp. 
Hastings explained to Pahnquist the design of car bolster 
that he wanted. Gallagher contended that Palmqui^t 
worked under his instructions and that Hastings h^d 
not given any intelligible instructions. It was foun^l 
bv the Examiners-in-Chief that Hastings disclosed thje 
bolster with the recesses to Gallagher and his draftsman, 
but he did not disclose a bolster having a middle eli- 
vated portion, which was part of the claims in interfer¬ 
ence. The Court of Appeals said: 

“Hastings did not claim to have suggested this 
middle elevated portion to Gallagher, and it seem 
to have been adopted while the patterns for casting 
were under construction. 

However this may be, it is of no practical in 
portance as it was a mere improvement upon tb|e 
general idea the conception of which, moreover, di^l 
not involve invention. If Hastings disclosed thb 
idea of a bolster with recesses for the sills to Gallal- 
giier and employed him to construct one of that kin 
the relation of employer and employee, to which th 
law attaches certain consequences, was establishe 
between them. These consequences were thus stated 
by Mr. Justice Morris in a former case involving 
their consideration under somewhat different condi¬ 
tions: 

‘We regard it as well settled law that, when one 
has conceived the principle or plan of an invention 
employs another to perfect the details and to re¬ 
alize his conception, and the employee devises new 
and valuable improvements in the original concep¬ 
tion or invention the improvements belong to the 
employer and not the employee. (Milton v. Kingslay, 

C. D.’, 1896, 420, 426; 75 0. G. 2193, 2195, 7 App. 

D. C. 531, 537, and see Agawam. Company v. Jor¬ 
dan, 7 Wall. 5S3, 602, Gedgr v. Cromwell, C. D.\, 
1902, 514; 93 0. G., 14S6; 19 App. D. C., 192, 198\ 
Miller V. Kelley, C. D., 1901, 405; 96 0. G. 1038; IQ 
App. I). C., 163-170.) 


, > m 
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In Moody v. Colby, 1914, C. D. 15, affirmed by the 
Court of Appeals of the District of Columbia, 41 App. 
D. C. 248, Colby hired the General Electric Company to 
build an electric furnace for him, and Colby suggested 
they provide a water jacket for keeping cool the core 
of the transformer, used in the induction heating. Moody 
was chief engineer of General Electric on transformers, 
and his assistants supplied and supplemented Colby’s 
design with two special spiral coils of tubing which were 
to be part of the primary winding of the transformer. 
This was a two-part tubular winding. The parts of the 
winding inside and the part outside of the crucible were 
specified in the count in interference. Admittedly this 
had been contributed by General Electric engineers as 
Colby’s original design contemplated only the use of a 
water jacket to keep the temperature of the core down. 
But the Assistant Commissioner held that the law of 
ancillary invention applied because Colby had employed 
General Electric to build this furnace for him and the 
contributions of Moody and his assistant were part of 
General Electric’s job and come within the law of an¬ 
cillary invention, citing Gallagher v. Hastings, supra. 
The Court of Appeals of the District of Columbia affirmed 
that decision stating: 

“The parties to the interference occupied the re¬ 
lation of employer and employee. The sole question 
involved, therefore, is one of originality. Appellant, 
during the time in question, was the engineer in 
charge of the transformer department of the Gen¬ 
eral Electric Company, to design an electric induc¬ 
tion-furnace which would attain certain results dis¬ 
closed to him by appellee., 

The tribunals of the Patent Office have all found 
in favor of appellee. It is unnecessary for us to 
even enter into a description of the invention, since 
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! 

the case falls clearly within that large class of de¬ 
cisions which hold that, where one employs another 
to perfect the details of an invention of which the 
employer has conceived the general principles ojr 
plan, even though the employee, to realize his em¬ 
ployer’s conception, devises valuable improvements, 
so long as the improvements are ancillary to the 
plan and preconceived design of the employer, the 
improvements will belong to the employer, and not 
the employee.” 

See also: 

Kreag v. Geen, 1907 C. D. 502; 26 App. D. C . 427\ 


V 

Burden Of Proof 

The Examiner of Interferences held that it was up tc 
the Schwitzer-Cummins Company to prove from the 
drawings that Schilling sent to Schwitzer what the 
changes were. The Board of Appeals held that the bur¬ 
den was on Schilling, the junior party, and that inas¬ 
much as he had not proven what the changes were, pri¬ 
ority was awarded to Beier. This was error because 
the decisions of this court very clearly hold that where 
one employs another to work on an improvement or de¬ 
sign that he has brought to such other, the burden is on 
the employee to show what contributions he has made to 
the invention. See Miller v. Kelley , 1901 C. D. 405 , 16 
App. D. C. 113; Braunstein v. Holmes , 1908 C. D. 341 
30 App. D. C. 328. We quote from Larson v. Crowther 
1 F. 2d 761: 

“But, however that may be, Crowther was as¬ 
signed to the duty of making apparatus required by 
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Larson for his experiments, and that relation be¬ 
tween the parties imposed upon Crowther, notwith¬ 
standing his status as senior party, the burden of 
proving by competent credible evidence that the con¬ 
ception definitely evolved by those experiments was 
his, and not that of his employer. Winslow v. 
Austin, 14 App. D. C. 137, 143, 144.” 

See note 16 A. L. R., p. 1203. 

We again refer to the decision in Gallagher v. Hast¬ 
ings, where one company employed another to make some 
castings for it and in the course of making these cast- 
; ings the employee company suggested some improve- 
1 ments. We quote from that decision: 

“It would be unreasonable to give one who holds 
himself out as a manufacturer of machines, castings, 
and other constructions for others, the advantage of 
position in a claim of invention in any such con¬ 
struction over him who ordered and paid for it; and 
it is but just that in establishing such a claim he 
should be charged with the burden of proving that 
he had not received the general plan or conception 
from his customer and merely perfected it.” 

The above decisions are very definite authority for the 
1 proposition that the burden was on the Schwitzer-Cum- 
mins Company, who was employed to make these seals, 

I to show exactly what these changes were and to very 
definitely show that these changes amounted to a wholly 
1 independent invention. This was not done. Plaintiff 
showed at the trial what those changes were. Defend- 
1 ant avoided showing at the trial what those changes 
' were by causing its witnesses to absent themselves when 
its turn to explain came. 
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Alleged Earlier August Conception By Beier 

The appellee has contended in all three tribunals thit 
Beier had a conception and disclosure in the summer of 
1935, but the only evidence of this is the oral testimony 
of Schwitzer, Beier and the draftsman, Moore. The time 
of that conception depends wholly upon their unaided 
memories and is unsupported by any documentary proof. 
Such proof, is clearly insufficient. Dering v. Winona 
Harvester Works, 155 U. S. 286, 301, and Collins et al. 
v. Hupp Motor Car Corp., 22 F. 2d 27 (C. C. A. 6). A[n 
earlier conception is irreconcilable with the failure c(f 
Schwitzer to ever mention it to Olds when he knew Olcjs 
was putting forth the Schilling design as their own, and 
also the failure of Schwitzer to present this design tb 
Olds in early October of 1935 when he knew they were 
looking for something along this line. None of the tri¬ 
bunals has held this conception proved. Even -were it 
established, Beier could not prevail because he was ob¬ 
viously lacking in diligence at the time Schilling entered 
the field and thereafter. Wilson v. Sherts, 81 F. 2d 755. 
The Schwitzer-Cummins Company, instead of being dilj- 
gent, were trying their best to disinterest themselves 


and the Olds Company in this type of design, and were 
trving their best to interest Olds in their commercial 
product made according to the Winkler patent, Ex¬ 
hibit 4. 
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Conclusion 

The evidence ruled inadmissible by the trial judge was 
improperly excluded and shows conclusively that the 
device disclosed in the drawings sent to Schwitzer-Cum- 
mins on October 24, 1935, was “non-explosive” and the 
decision of the Board of Appeals to have been clearly 
erroneous. 

Even if such evidence be held inadmissible by this 
court, the testimony of Schilling and other witnesses con¬ 
sidered in connection with Exhibits 9, 11, 12, 61, 62 and 
63, proves equally conclusively that the device originally 
disclosed to Schwitzer-Cummins was “non-explosive.’* 

It is apparent that the device commercially produced. 
Exhibit 1, is “non-explosive” and it is equally apparent 
that in the production device the only changes suggested 
by Schwitzer-Cummins which are retained are a slight 
thickening of the bead at the rear end of the rubber 
sleeve and the cupping of the rear face where it contacts 
with the carbon washer. Neither of these changes has 
any effect on making the seal “non-explosive” so that it 
must be assumed even without consideration of the tes¬ 
timony that the changes suggested by Schwitzer-Cum¬ 
mins did not make the seal “non-explosive” and that it 
was “non-explosive” before any of such changes were 
incorporated. 

Regardless of the truth of the defendant’s contentions, 
the plaintiff is entitled to an award of priority on all 
counts involved under the doctrine of ancillary inven¬ 
tion, because of the minor nature of the changes sug¬ 
gested by defendant and the relationship of employer 
and employee which existed between plaintiff and de¬ 
fendant. 
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Beier’s allegations of prior conception are not estati 
lished by the sketches, Exhibits H, I, J and K, and th^ 
testimony relating thereto. 


Even if the evidence presented were deemed competent 
to prove the date of conception alleged by Beier, he is 
not entitled to an award of priority because of lack of 
diligence just prior to and subsequent to Schilling’s entry 
into the field. 

All of the evidence presented in the Patent Office anc! 
before the trial court should be fully reviewed by this 
court because the trial court either did not fully appre¬ 
ciate the force of all the evidence, or misinterpreted suet 
evidence. 

Regardless of the ruling on the more limited counts 
which include the “non-explosive” feature, plaintiff is 
entitled to the two broader counts in which this feature 
is not defined. 

Respectfully submitted, 

STUART C. BARNES, 

JOHN G. SBARBARO, 
Attorneys for Appellant. 

ARTHUR RAISCH, 

SPENCER, HARDMAN & FEHR, 

Of Counsel. 
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32 The Court: Suppose I should grant the motion to 
amend the complaint and the amendment was filed, 
should there not be an answer to the amendment before the 
case is heard on the merits? 

Mr. Lockwood: The defendant opposes that motion very 
strenuously, if the Court please. 


40 Mr. Lockwood: Your Honor, I should firit like to 
briefly mention the fact that the matter of this mo- 
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tion was brought up last Fall, in October, precisely the same 
motion; it was submitted to us and we were asked if we 
would stipulate to it, and for reasons which were made 
very clear to the plaintiff we definitely refused to do so, 
following which they took no further action to present 
any such motion until only a week ago, and I feel it there¬ 
fore does prejudice the defendant, on the ground that we, 
until a 'week ago, had no intimation that this motion would 
be presehted, or that this new issue would come before the 
Court, and I say it is a new issue, involving new and addi¬ 
tional testimony than that before the Patent Office. 

41 I would like to say furthermore, in addition to the 
long delay, when they could have brought it last Fall 

and the matter could have been disposed of, for reasons of 
their own they waited until the very day of the hearing to 
present it, when it brings in a new issue. They have no 
precedent in law for any such motion. This is purely a 
statutory proceeding under Section 4915 and the Statue 
prescribes precisely the extent to which this proceeding 
may extend. In fact, in a case which they have cited in their 
motion—I think that case precludes a motion of this kind 
being seriously entertained—the Court in that case felt very 
definitely that a motion to add claims or counts in addition 
to those* before the Patent Office and in addition to those 
which were considered in the decision of the Patent Office, 
and with which these plaintiffs must have been dissatisfied, 
claims which were not in the application of the plaintiff in 
the Patent Office, that the Courts will not hear the plaintiff 
on such new issues, but will limit themselves, for reasons 
which are set forth in my memorandum, to the issues which 
were before the Patent Office, and considered in the deci¬ 
sion of that tribunal. 

The Court: I do not think you need to argue the law 
that if the claims are not before the Patent Office they can¬ 
not be brought before this court. The plaintiffs do 

42 not contend that. 
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The Court: The plaintiff does not contest the law to 


be that if a person files ten claims before the Pa 


tent Office 


and the Patent Office turns him down and that party files 
suit here in court de novo, the party filing suit, ]if he adds 
three other claims, under the decision of the Court of Ap¬ 
peals, those three additional claims will not be Considered 
by the Court? 

Of course, the Court of Appeals took the opposite posi¬ 
tion at first, but later, realizing their error, decided you 
could not bring any additional claims that had not been be¬ 
fore the Patent Office. 

Now, the Plaintiff says that is not the case here; they 
say they were before the Patent Office and werb allowed 
bv the Patent Office. 
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The Court: This case was filed over a year ago. 


My idea is to grant the motion to amend now, and 
allow this amendment to be made. You can let yoijir answer 
stand as the answer to the amendment of the complaint, 
and at the end of the case if you think the motion allowing 
the amendment to be made should not be granted, you can 
argue it then. But the Court wants to hear this case on the 
merits now. 


44 The Court: You can make all of these points at the 
end of the case and it may be after the Court has 
heard the case on its merits it may decide these two claims 
should be dismissed as far as this Court is concerned. Of 
course, they were not before the Patent Office, and the 
Court will allow you to renew your motion and to object 
to these additional claims being allowed by this Court, on 
the ground they should not be brought in here now. 

• ••*•#*•*• 

245 Mr. Lockwood: If your Honor please, I vfould like 
at this time to renew my objections to certain testi¬ 
mony that I raised during the taking of the testimony, and 
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also to submit to your Honor a motion to strike from the 
record that testimony which, as I recall, your Honor 

246 suggested that I be permitted to do it at the conclu¬ 
sion of the taking of the testimony. 

I object! and move to strike as to the testimony given 
in connection with Exhibits 43, 47 and 51, which comprise 
certain tracings, on the ground that the tracings were in 
possession of the Plaintiff at the time they presented their 
evidence to the Patent Office and they did not present them 
at that time to the Patent Office or introduce them in evi¬ 
dence. 

I also raise the same objection to the testimony of the 
Witness Lewis, which witness was in the employ of the 
Plaintiff General Motors Corporation and was available 
at the time they took their testimony before the Patent 
Office. 

I have briefed lightly the cases directed toward the rul¬ 
ing of the Court of Appeals, that testimony which was 
available to the parties should have been placed in evidence 
for the benefit of the Patent Office in reaching its decision 
and in justice to the Patent Office in its efforts to reach a 
just decision, should not be later brought into the case 
when it was available before to the party bringing it; 
particularly the Plaintiff in a 4915 suit is estopped from 
introducing evidence of that character. It makes no differ¬ 
ence whether there was a deliberate suppression of 

247 the evidence or not; the evidence was available and 
the time to have presented it was before the Patent 

Office. 

Secondly, I wish to renew my objections and move to 
strike, as I believe I was permitted to do at this time by 
your Honor, in respect to testimony offered here which 
■was merely cumulative and substantially that which the wit¬ 
nesses had given at the time of the taking of testimony 
before the Patent Office, in this case some tw’o and one half 
years ago. That objection and motion to strike is particu¬ 
larly directed to the testimony given by the witnesses Schil¬ 
ling and Thorne who testified some two and a half years 
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ago at the time the testimony was taken before 
Office. 

If your Honor please, I have a memorand 
bearing upon that question, that merely cumulatiy 
is not admissible in a case under 4915. 


the Patent 


urn 


of cases 
e evidence 


309 The Court: But the original exhibits of the Plain¬ 
tiff, 43, 47 and 51, were not offered ther^, but blue- 

310 prints of them were? 

Mr. Lockwood: Yes, sir. 

• ••••••* 

The Court: The Plaintiff did not offer Mr. Lewis’ testi¬ 
mony before the Patent Office? 

Mr. Lockwood: That is right. 

The Court: And Mr. Lewis testifies now that these ex¬ 
hibits, 43, 47 and 51, are not now as they were m^ade earlier 
but were erased and rubbed out, one changed on{?e and one 
changed two or three times? 

Mr. Lockwood: That is correct. 

The Court: Have you anything further? 

Mr. Lockwood: Yes, I just have a note or two I would 
like to cover. 

The Court: Did Mr. Schilling when he testified before 
the Patent Office testify as he testified here in court that 
a layman would not get from Exhibits 43, 47 and 51 what 
the original form was, and the only way he could get it was 
by knowing what the original form was and with tjhe altered 
form before him he could draw what was originally on the 
paper; was that his testimony there? 

Mr. Lockwood: No, there was no testimony cov- 

311 ering that ground before the Patent Office. 

The Court: Of course, Mr. Lewis differed in his 
testimony from that of Mr. Schilling. Mr. Lewis said he 
could just look at it and see what the first drafit was and 
what the second draft was and what the third drhft was. 
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Mr. Lockwood: In that connection I would like to point 
out their testimony here on the stand in an effort to try to 
arrive at what these drawings originally showed, indicated 
that it showed changes only in this retainer and rubber, or 
rear end of the seal— * * * but at the time when received 
by the Schwitzer-Cummins Company when there was an 
innocent writing of an engineering letter, that shows the 
changes were with respect to the big retainer and the big 
end. I do not think that can possibly be disputed, your 
Honor. 

So, we have not much faith in what they contend was 
shown in the original drawings and what changes were 
made, and that faith is further shaken by the fact when 
you come to this big number, 408069— 

• ••••••••• 

312 Mr. Lockwood: That is Plaintiff’s Exhibit 51. 

The problem I am trying to consider here is 
whether one can make out the number which was originally 
on this tracing, Exhibit 51, in place of the number on there 
now. There was a number right under that which was on 
this tracing originally, which number, according to the 
marked changes at the top, was G-908960. I defy anyone 
to look at the place where the number now appears and try 
to say what number was on that before. These pencil trac¬ 
ings can be and are thoroughly erased, drawn over, re¬ 
erased and re-drawn over, and I say that it is not good 
evidence for employees of the Plaintiff and no one else but 
employees* of the Plaintiff to come into court and try to tell 
us and explain to us .-just precisely what was on that tracing 
nearly seven years ago, after it had been revised by erasing, 
redrawing, re-erasing and re-drawing. I think an examina¬ 
tion of that number there is at least an illustration of what 
I mean. 
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313 The Court: It is not denied by the Plaintiff that 
Beier Exhibit A was given by the Plaintiff to the 

Defendant on October 2nd, 1935? 

Mr. Barnes: I do not believe it is. 

314 The Court: Is that admitted ? 

Mr. Lockwood: I do not know it is admitted, but 
it has never been denied. 

Mr. Raisch: It has never been denied. 

• •*••••*•• 

316 The Court: Can you tell the Court just what was 
the date that you claim that your Exhibit 43 was 

made in its original form, the date that your Exhibit 47 was 
made in its original form, and the date your Exhibit 51 
was made in its original form? 

Mr. Barnes: Those were completed, I believe, October 
21st. 

The Court: What is that ? 

Mr. Barnes: They were completed October 21, 1935. 
The Court: No. I have the dates when the changes were 
made. The changes started to be made on one of them on 
November 26, 1935; another change on Januaity 16, 1936, 
and another change on May 4, 1936; then on another one 
the first change was made November 26, 1935, another on 
January 16, 1936, and another May 4, 1936. 

On another one changes were made November 26, 1935, 
March 15, 1936 and May 4,1936. 

Now, all of these revisions were made on or after 

317 the 26th of November, 1935. Now, what evidence 
have we as to when these original sketches were made 

that were rubbed? 

Mr. Barnes: They are all dated October ^1, and the 
witness- 

The Court: That is your contention, that the originals of 
these three sketches, Plaintiff’s Exhibits 43, 47 and 51 were 
made October 21, 1935? 

• • * • • • • • • • 
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TESTIMONY OF WITNESSES KURT BEIER, LOUIS 
SCHWITZER AND ROBERT MOORE BEFORE THE 
UNITED STATES PATENT OFFICE (Appellee’s Ex. 
35 ). 

• ••••••••• 

Kurt A. Beier. 

599 Q. 1. Would you please state your full name, your 
age, your residence and your occupation? A. Kurt 

Alfred Beier; I live at 6540 York Road, Cleveland, Ohio; 
thirty-five; designing engineer. 

Q. 2. Who are you associated with? A. I am now asso¬ 
ciated with the White Motor Company of Cleveland. 

Q. 3. Were you ever connected with the Schwitzer-Cum- 
mins Company at Indianapolis? A. Yes, I was. 

Q. 4. Just approximately between what dates? A. I was 
employed by the Schwitzer-Cummins Company from March, 
1926, to March, 1937. 

Q. 5. Are you the Kurt Beier who is the applicant for 
United States Letters Patent entitled “Fluid Sealing De¬ 
vice” involved in this interference? A. Yes, I am. 

Q. 6. Have you read the counts in this interference so 
that you fully understand the same? A. Yes, I have. 

Q. 7. Briefly state to what that invention, involved in 
that application, relates? A. It relates to a water pump 
seal. 

Q. 8. Can you tell us what the characteristics of that seal 
were? A. The characteristics of this particular seal are a 
sealing member against either the housing or the impeller 
of the pump and a flexible sealing member which has ex¬ 
panding means retained within it. 

600 Q. 9. I will show you a sketch in evidence as Ex¬ 
hibit H, and ignoring the red lettering, state whether 

or not you can identify it. A. Yes, I can. 

Q. 10. Can you tell us when that sketch was made and 
by whom ? I A. The sketches shown on this exhibit were made 
some time during the month of August, 1935. They were 
made by myself. 
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Q. 11. Now, what was the occasion, if you recall, for your 
having made these sketches? A. The Schwitzefr-Cummins 
Company was in the business of making sealed type of 
pumps for various manufacturers and had in the past been 
called upon, in several instances, to furnish a sel|-contained 
seal. I think that answers your question, doesnl’t it? 

Q. 12. What was your particular line of dunes at the 
time you made those sketches? A. My duty was to design 
parts of all types which the company was manufacturing. 

Q. 13. Types of what? A. Water pumps, oil pumps and 
fans. 

Q. 14. Did these duties involve any designing by you in 
respect to seals for water pumps and the like? A. Yes, it 
did. 

Q. 15. At that time, had your company been engaged in 
the manufacture and sale of seals to any particular extent? 
A. Yes, we had made a large number of seals anji packless 
type of pump for various manufacturers. 

Q. 16. Now, referring again to the inventioii here in¬ 
volved, do you consider yourself to have been the (originator 
of this particular type of seal and to have conceived of it? 
A. Yes, I do. 

601 Q. 17. At or about the time of your conception of 
this seal, to whom did you disclose and explain it? 
A. I believe that the first disclosure and explanation was 
made to the draughtsman whom I had given t'ae job of 
laying out or making drawings of various types o:^ self-con¬ 
tained seals. 

Q. 18. Who was that, if you recall? A. The fellow’s name 
was Robert Moore. 

Q. 19. State whether or not the sketch, Exhibit H, was 
made by you for the purpose of explaining your idea of this 
type of seal to your draughtsman, Moore. A. They were 
made for that purpose. 

Q. 20. Now, I believe you have already given u^ the date 
approximately when you made that sketch and disclosed it 
to Moore. Have you any way of establishing the time that 
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that occurred? A. The best way I can estimate this time is 
due to the fact that this draughtsman had been hired shortly 
before August or, rather, sometime during the month of 
July, 1935. The reason that I gave this particular man the 
job was because he was new in this type of work and had no 
set opinions as to the type of seal that should be employed 
in a water pump. We often do this because such a man 
brings out some valuable points. 

Q. 21. And that was done, as I understand it, before you 
had put him on the regular production work in respect to 
seals or water pumps ? Is that correct ? A. No, I believe that 
he had made a few details prior to that date of a different 
type of seal. 

Q. 22. Now, would there be any other way that you might 
establish the time that these sketches and their disclosure 
were made to him? A. No, not that I know of at present. 
However, I might state that I personally had made or had 
been working on these types of seals for quite some 
time. 

602 Q. 23. Lid you disclose this type of seal by showing 
those sketches to anyone else about that time? A. As 
best as I can recollect, these sketches were also disclosed to 
Mr. Schwitzer, who took active part in the design or guid¬ 
ance of design of the various units that the Schwitzer-Cum- 
mins Company produced. 

Q. 24. I show you some sketches in evidence as Exhibit I 
and will ask you to state whether or not you recognize them 
and, if so, tell us what you can concerning these sketches. 
A. I do recognize these sketches. They were made by 
Moore, as best as I can recollect all of them as an outgrowth 
of our discussion of the seals shown in Exhibit H. 

Q. 25. Do you recall whether or not they were made un¬ 
der your supervision and discussed with you by Moore? 
A. They were made under my supervision and were dis¬ 
cussed with Moore. 

Q. 26. About when would you say those sketches were 
made? A. I would say that those sketches were made with¬ 
in the next two days. 
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Q. 27.1 show you some sketches in evidence Exhibit J 
and will ask you whether or not you recognize them. A. 
Yes, I do. 

Q. 28. Referring particularly to those indicated in red 
by Figures 2, 3 and 7, state whether or not you can tell us 
who made those sketches. A. Those sketches were made by 
myself, as best as I can recollect. I know that I sketched 
Figures 3 and 7. I am not absolutely sure about: Figure 2. 

Q. 29. Would you know who else made any of the sketches 
on that sheet, or were they all made by you? A^ I am not 
absolutely sure that all of these sketches were made 
603 by myself, since several of the executives of the or¬ 
ganization used to actively take part in discussions 
which arose when new designs of this nature were under 
contemplation. 

Q. 30. Would you have particular reference to any indi¬ 
viduals in this connection? A. Yes. The executives which 
were most interested and often discussed these things with 
me were Mr. Schwitzer and Mr. Herman Winkler. 

Q. 31. Can you identify the time that these sketches were 
made by you or others? A. Yes, these sketches were made, 
I believe, after Exhibits H and I, but wfithin ft^ur to six 
days. 

Q. 32.1 show you some more sketches in evidence as Ex¬ 
hibit K and ask you to state whether or not you recognize 
them and can identify them. A. Yes, I can identify those as 
the first drawings that were made by Moore as a result of 
the various previous discussions and sketches which had 
been made. 

Q. 33. About how soon after the other sketches that you 
have referred to would you say that these sketches were 
made? A. I would sav that those sketches were made with- 
in the next day or two after we had come to a conclusion 
about the most desirable form of the seal unit. 

Q. 34. Can you state whether or not any of these sketches 
illustrate the seal for which you applied for the patent in- 
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volved in this interference? In that connection you might 
refer to the figures and letters indicated in red. A. Figures 
1 and 2, of Exhibit K, I believe, show the whole embodiment 
of the seal shown in the application for letters patent. 

Q. 35. I show you Patent Office drawing and ask you to 
note which figure in the Patent Office drawing most 
604 closely represents the figures of Exhibit K. A. Fig¬ 
ure 3. 

Q. 36. Now, again referring to all of the figures and start¬ 
ing with the earliest sketch, Exhibit H, explain the parts in¬ 
dicated by the red letters and their relative functions. A. 
“A” represents the disc member of the seal. Letter “B” 
represents the flexible sealing member, which is usually 
made of an oil resistant rubber compound. Letter “C” 
represents the expanding means, which is a spring in this 
instance.' Letter “G” and “H” are rings or metal mem¬ 
bers against which the spring presses. These members are 
added to prevent damage to the rubber member “B.” Let¬ 
ter “F” represents a snap wire which retains the disc mem¬ 
ber for moving out of the housing member “E”, which may 
be formed either by the impeller or the housing of the water 
pump. Letter “D” represents a shaft of the pump. 

Q. 37. Now, I note that on most of these sketches the rub¬ 
ber sealing member “B” has downwardly turned flanges 
embracing the spring “C,” particularly in Exhibits I, J 
and K. Can you explain to us the purpose or function of 
such flange portion of the sealing member ? A. These flanges 
have the dual purpose of providing retaining means of the 
spring and also act as sealing members between the shaft 
of the pump and the disk member of the seal or the housing 
and the disk member. 

Q. 38. Now, you have spoken of developing at that time 
a self-contained unit. Does the function of those retaining 
flanges on the rubber sealing member have anything to do 
with making it a self-contained seal, to which you have re¬ 
ferred? A. Yes, they have. In all of this development 
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work, we were after a unit that was self-contained because 
the demand of our customers was for that type of 
605 seal unit. Although in Exhibit H we had not included 
the disc member in the self-contained unit, you will 
note that in Exhibit K we tried to embrace this ipember also 
by forming a thin metal shell in such a way so that it would 
hold the various parts of the seal together; by mat I mean 
the rubber member with its spring as a unit with the disk 
member. This outer shell also would permit the customer 
to easily assemble this seal unit into his own hbusing and 
simplify shipping and storing. 

Q. 39. Then, as I understand it, the flanges of the rubber 
seal, as shown in Exhibits I, J and K, were designed to re¬ 
tain the spring as a unit and, in addition thereto), you put a 
metal shell around them to further hold the disc “A” in 
place as best shown in Figs. 1 and 2 of Exhibit K. A. That 
is correct. 

Q. 40. Was this idea of a spring retaining sealing sleeve 
new with the Schwitzer-Cummins Company at this time or 
was that feature broadly used in prior seals and in that con¬ 
nection I will call your attention to a blueprint Number 
A-13270, bearing the date of 7-10-31? A. This idea was not 
new with us. The seal shown in drawing A-13270 was one 
of the earlier forms which shows our endeavor to make a 
self-contained unit. This particular seal consisted of a 
metal bellows with flanges on each end which wej*e mechan¬ 
ically bonded after the spring had been inserted). This de¬ 
sign, however, was rather expensive and we experienced a 
great deal of trouble with holding definite tolierances of 
length dimensions, due to the inconsistencies in the bellows. 

Q. 41. What was the trade name of the bellows that 
formed the sealing member? A. At that time, we pur¬ 
chased, I believe, these bellows from two sourcei, the Bab¬ 
cock & Bishop Company and, I think, Fulton | Company. 
They called these bellows sylphons. 
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606 By Mr. Lockwood: The blueprint, just referred to 
by the "witness, is offered in evidence as Beier’s Ex¬ 
hibit P. 

Q. 42. Mr. Beier, are you acquainted with transactions 
that occurred in 1935 wdth respect to providing a water 
pump seal for the Olds Motor Works of Lansing, Michi¬ 
gan? A. Yes, I believe in the first part of 1935 Olds sent us 
prints of their six and eight cylinder water pumps which, at 
that time, incorporated the conventional packing nut type of 
seal, and asked us to change the design so that our sealing 
unit, -which we were manufacturing and which had proven 
very successful, could be incorporated. 

Q. 43. Go right ahead and give us all the story you can and 
save my asking questions. A. Due to the vast amount of 
work which w’e had done with this type of seal, our standard 
commercial types of seal, and the success which it had shown 
out in the field with the various manufacturers, we were 
called upon by companies like Olds to suggest to them a de¬ 
sign with our seal that would give them trouble-free oper¬ 
ation. In many instances, the manufacturer pointed out his 
limitations as to the cost of the complete unit or the parts 
that he -wished us to finish, and our layout would be made 
accordingly. We had accumulated experience which guided 
us in these designs. 

Q. 44.1 call your attention to a blueprint of the Olds Com¬ 
pany which is in evidence as Exhibit A, and ask you whether 
or not you are acquainted with that blueprint and, if so, to 
what it relates. A. Yes, I am acquainted with this print. 
I believe it was sent us after we had submitted designs to 
Olds that were to replace the conventional pumps which 
were sho-^n on the prints sent us sometime early during 
1935. 

607 Q. 45. Does this print show -what has been inferred 
to here as a through-bore double ball bearing type of 

pump construction? A. No, it does not. The section of this 
assembly shows the double-roll ball bearing mounted in the 
pump housing against a shoulder and the impeller carries 
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a seal assembly made by another manufacturer, as best as 
I can identify it. I notice that a cup has been pressed over 
the annular chamber in the impeller which houses the seal. 
This cup has a purpose of retaining the seal within the im¬ 
peller. We had done this before on various other designs. 

Q. 46. Now, I show you Schilling’s Exhibit 6 and Beier’s 
Exhibit L, comprising assembly drawings dated 10-17-35 
and 10-15-35, and ask you whether or not you a|e familiar 
with those sketches and, if so, whether or not they have any 
relation with the print, Exhibit A, to which you have just 
referred! A. Yes, they have. 

Q. 47. Just give us the history of that. A. I recollect that 
I was given this print, Exhibit A, by Mr. Winkle:*, who was 
our chief engineer, and asked to alter the design in such a 
way that the installation of our production seal could be in¬ 
corporated in it. The lower section of Schilling’s Exhibit 6 
and Beier Exhibit L shows our conventional adaptation of 
the seal. In this instance the seal is mounted in the impeller 
and rotates with it. The cup, which I mentioned previously, 
in Beier Exhibit A, is shown also in this desigh. As ex¬ 
plained before, this was done so that the sea] could be 
shipped as a unit with the impeller if the manufacturer de¬ 
sired to purchase the impeller and seal unit only.. The up¬ 
per section shows a redesign of the seal. In this instance, 
the whole seal assembly is retained within a cup, which can 
be pressed into the housing. This would promote 
608 simpler machining of the housing because it elimin- 
inated a shoulder. Another thought, which we prob¬ 
ably had in mind in suggesting this design, wa[s that the 
manufacturer would only have to purchase the seal assem¬ 
bly, -which was desirable from his standpoint. 

Q. 48. Then, as I understand it, in submitting to Olds the 
designs of Exhibits 6 and L, the lower part was y our stand¬ 
ard seal which you recommended and the upper part was 
showing your seal incorporated in that type of pump assem¬ 
bly which they submitted to you in their blueprint, Exhibit 
A? A. That, I believe, is correct. That is further verified 
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by the fact that Exhibit L shows under the heading “Their 
Number Layout Water Pump 6 Cyl 9-18-35,” which is the 
same date that appears on Olds print, September 18, 1935, 
on Exhibit A. 

Q. 49. Now, refer again, please, to your Patent Office 
drawing and state whether or not you show therein this pro¬ 
posed structure of seal and pump which you proposed to 
Olds as shown in the upper half of Exhibits 6 and L. A. 
Yes, Figure 1 is almost identical to the design shown in 
Exhibit L. 

Q. 50. Now”, can you tell us of any reason why, if you had 
at the time of those drawings, Exhibits 6 and L, the charac¬ 
ter of seal sketched in Exhibits H, I, J and K or as shown 
in Fig. 3 of your Patent application, that type was not sub¬ 
mitted to Olds at that time? A. At that time we had not 
proven that the designs shown under Figure 3 of the patent 
application or under Figures 1 and 2 in Exhibit K were 
satisfactory. We knew from experience that we had to be 
exceedingly careful in making changes in these seal units. 
We knew that the seal shown in the lownr section of Exhibit 
L was entirely successful and we felt that the slight 
609 change made in the design shown in the upper sec¬ 
tion w T ould not affect its sealing qualities, since the 
elements were relatively the same. Since w’e were looked 
upon by these various manufacturers as experts of seal de¬ 
sign and since Olds, in this instance, might be a potential 
customer, we were forced to be very careful in the types of 
designs which we would submit. 

Q. 51. Was it customary, before offering a customer one 
of your sealing units, to run it on test for considerable time? 
A. In all instances, when we made samples for our custom¬ 
ers, they would be thoroughly tested. From these samples 
w’e know the customer would judge the quality of the seal¬ 
ing unit. At the same time, we always had a number of 
seals under tests for extended periods of time in the re¬ 
search laboratory to establish any shortcoming or help us 
in perfecting the life of the unit or its related parts. 
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Q. 52. And I presume, then, that up until the date of sub¬ 
mitting those sketches, Exhibit 6 and Exhibit L, to Olds, you 
had not progressed through the necessary testing of this 
newer type of seal. Is that correct? A. That is correct. 

Q. 53. Now, there is evidence in this case that the Schwit- 
zer-Cummins Company received a letter from Olds, Exhibit 
7, dated October 24, 1935, sending you a layoul; and some 
detailed drawings, as more specifically set forth in that 
letter. Do you recall receiving those particulalr drawings 
and, if so, what did you do about them? A. Yes, as I recol¬ 
lect, Mr. Winkler handed me those drawings with the letter. 
We had quite a discussion about their rejecting qur designs, 
but decided to make up drawings which would, \fith certain 
changes, let us make six of the experimental seals as called 
for in the letter. We felt justified in doing this because 
Olds, as a customer, had to be satisfied and, since 
610 these seals were only to be used on experimental 
units, no real risk was encountered. As I recall, we 
felt that certain changes were necessary to satisfy the unit 
condition which we felt strongly was one of the require¬ 
ments in facilitating shipment and assembly. 

Q. 54. By that, do you mean a self-contained seal that 
would not explode? A. If you refer to the flexible sealing 
member, yes, that is what I mean. 

Q. 55. Well, did these blueprints that accompanied that 
letter from Olds show a seal of the so-called self-contained 
unit which would not explode in respect to the ru bber sleeve 
and spring? A. I don’t think they did. I don’t believe that 
Olds had considered this as a factor which was apparent in 
this design. The design showed two metal members which 
would act as intermediate members between the spring and 
the rubber sleeve to provide satisfactory pressure upon 
both ends of the sleeve to satisfy sealing conditions. 

Q. 56. Well, what did you do then in respect to : ncorporat- 
ing your invention into this design which was submitted by 
Olds, and in that connection I will refer you to your letter 
to them of November 6, 1935, Exhibit 20, written by Mr. 
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Winkler? A. We altered the shape of the rear flange of the 
rubber sealing member to give it a more abrupt shoulder. 
We changed the annular metal member adjacent to this 
flange to conform with this new shape. We felt that with 
this change the seal would be unitary or non-exploding. We 
also changed the outer corner between the front flange and 
the annular part of the rubber member so that it would be 
strffer. 

Q. 57. If you find any reference to those changes made in 
your letter to Olds, Exhibit 20, you may read them 
611 into the record. A. First, paragraph 2, states that 
we made these changes on the basis of our experi¬ 
ence. Paragraph 4 reads as follows: “Please note that on 
the rubber part we have altered the shape of the rear spring 
retainer so that it will not permit the rubber to slip out from 
under it. On the rubber part we have also changed the shape 
somewhat to permit better flexing.” 

Paragraph 5 is a duplication of the statement made in 
paragraph 4 in respect to the change of the rear spring re¬ 
tainer. 

Paragraph 6 states: “On the rear spring retainer we 
have added an operation at assembly which will prevent the 
unit from becoming disassembled and facilitate easier han¬ 
dling.” 

We still felt that, even with the changes that we had made 
on the rubber part, the seal assembly would not stay to¬ 
gether under rough handling which might be encountered in 
shipping. 

I might read you paragraph 7 which states: “With this 
arrangement we see no reason in production why the snap 
wire is necessary in the bottom, since the assembly will not, 
as we show it, explode.” 

Q. 58. But, as I understand it, this type of seal was still 
untried and you, therefore, continued to prefer your com¬ 
mercial standard seal. Is that correct? A. That is correct. 

Q. 59. I call your attention to a blueprint, numbered C- 
102101 and bearing the same date as this letter. Please 
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examine this blueprint and see if that is the onji which is 
referred to in the letter as being attached therewith to the 
Olds Company, ignoring the pencil marks on the blueprint. 
A. Yes, this print shows the same design and the print car¬ 
ries the same number mentioned in the letter. 

612 Q. 60. Please compare this blueprint with your Pat¬ 
ent Office drawing and see if vou find it sho\m in vour 

application. A. Yes, this design is shown under Figure 4. 

Q. 61. Could you state whether or not the drawing of that 
blueprint was made under your supervision? j A. That 
drawing was made under my supervision. 

Q. 62. And I presume also in connection with th^ changes 
that you testified about with respect to the drawings sub¬ 
mitted to you by Olds. Is that correct ? A. That 

By Mr. Lockwood: The blueprint just referre 
original drawing thereof is offered in evidence as 
hibit X. 

Q. 63. Xow, Mr. Beier, did the Olds Company 
accept vour proposed changes as shown in this drawing. 
Exhibit X, and authorize you to then proceed with the build- 
nig of samples for them? A. Yes, they did. 

Q. 64. And did you or your company make up samples in 
accordance with this blueprint, Exhibit X? A. Yes, I be¬ 
lieve samples were made exactly as shown on that blueprint. 

Q. 65. Xow, in sending these samples to Olds, d|o you re¬ 
call how the carbon washers were associated with this unit 
comprising the rubber sleeve, spring and spring retainers? 
A. Since the carbon discs were not an integral member of 
the unit—by that, I mean attached to it—I believe it was 
our practice in shipping that they were held to the sealing 
member by a rubber band or similar means so j:hat they 
would not get lost in shipment. 

Q. 66. But, as I understand it, your earlier idea for 

613 holding this carbon washer in place was the metal re¬ 
tainer indicated at “L” in Exhibit K. Is that cor¬ 
rect? A. That is correct. 




20 


Q. 67. Now, do you know whether or not the Olds Com¬ 
pany put these samples that you sent them under test? A. 
As I recall, these samples were tested and I believe I wrote 
them a letter that pertained to this matter. Usually per¬ 
sonal contact or correspondence was handled either by Mr. 
Schwitzer or Mr. Winkler, since these men were usually in 
contact with our customer. 

Q. 68. Do you have any interest at all in the outcome of 
this interference proceeding? A. None whatsoever. 

Q. 69. Can you state whether or not you have assigned 
your entire interest and, if so, to whom? A. As is custom¬ 
ary or required by law, the possession of this patent appli¬ 
cation w w as signed over by me to the Schwitzer-Cummins 
Company. 

Q. 69. Have you any interest at all in the Schwitzer-Cum¬ 
mins Company? A. No. 

614 XQ. 72. At the time that the sketches, Exhibits H, 
I, 1 J and K, were made, had you been working on 

water pump seals? A. Although the design of water pump 
seals whs not my only duty, I had been in charge of the re¬ 
search laboratory for several years prior to this date and 
had been carrying on experiments on the various designs of 
seals which had been designed under my supervision. I had 
accumulated quite a lot of experience in this field and on a 
lot of these jobs I used my own judgment as to the design 
or producing and testing of samples. 

615 XQ. 74. Do you consider each of the seals shown in 
Exhibit K a self-contained unit? A. Yes, I do. As 

stated previously in one of my answers to Mr. Lockwood, it 
was my endeavor to design a seal which would be completely 
self-contained; in other words, a unit comprising all the 
elements of the sealing element. 
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Exhibit 7, 


617 XQ. 84. I show you a blueprint marked Schilling 
Exhibit 2, and ask if you have ever seen this print 

before. A. I believe I have. 

XQ. 85. That was the print that accompanied the detail 
prints included in the letter of October 24th, Exhibit 

618 7. Is that right? A. I do not believe so. 

XQ. 86.1 hand you Schilling Exhibits 9, 
and 13, which are the detail prints referred to in 
and ask you to compare these parts with similar parts 
shown on Exhibit 2 and state whether or not they are sub 
stantially alike. A. They are essentially alike, but I wish 
to call to your attention the fact that both Exhibit 2 and 
Exhibit 9 show evidence of erasing marks and that 
ings under the heading of “Changes” carry the 
“Seal revised” or “Revised.” Please also note 
hibit 9 carries another change notice, “30° 
added.” 

XQ. 87. It is my understanding that in connection with 
your letter, Schilling Exhibit 20, that you added 
stock on the rear spring retainer to permit a spinning oper¬ 
ation that would hold the two retainers together a^d permit 
only limited movement, axially of the shaft. Is 
rect? A. That is correct. 

XQ. 88. This operation was effected to prevent 
of the unit, was it not? A. I do not believe so. A 
lect, I was the cause of adding this operation beca 
ing production procedure in mind in the future I a 
operation to simplify handling on the assembly line 
like to expound this a little further. My trend of thought in 
the progress of assembly of this unit was to have a pre-as¬ 
sembly of the front and rear retainer with a spring, which 
would be done by a man on a machine performing a spin¬ 
ning operation. The next man, then, would slip over the 
lubber member. In this connection it occurred to us also 
that this additional operation would be helpful in taking off 
strains encountered on the rubber parts during shipping in 
that it would limit the axial movement definitely. 
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619 XQ. 89. Referring to Exhibit 20,1 notice that para¬ 
graphs 5 and 6 refer to the changes on the rear spring 
retainer and it is stated in paragraph 6 that the added op¬ 
eration at assembly will prevent the unit from becoming dis¬ 
assembled. Do you recall, at this time, whether or not the 
rubber part was made, in your opinion, sufficiently strong 
to hold the spring therein by the action of the rubber alone? 
A. I believe I recall that in the first samples which we made 
the rubber was strong enough to retain the spring and metal 
flanges. 

• #*•#*•**• 

627 Louis Schwitzer, a witness produced on behalf of 
the party Beier, having been first duly sworn, was 

examined and testified as follows: 

Direct Examination: 

Questions by Mr. Lockwood: 

Q. 1. Please state your full name, age, residence and oc¬ 
cupation. A. Louis Schwitzer; over fifty; 7777 North Penn¬ 
sylvania Street, Indianapolis, Indiana; mechanical engineer 
and President of Schwitzer-Cummins Company. 

Q. 2.1 presume you have been connected with the Schwit¬ 
zer-Cummins Company since its origin? A. Yes. 

Q. 3. Are you acquainted with the subject matter of this 
interference and the application involved which was filed 
by Mr. Beier and assigned to your company? A. Yes. 

Q. 4. And I presume you are fully acquainted with vari¬ 
ous transactions which your company engaged in with the 
Olds Motor Works in the year 1935 with respect to water 
pump seals. Is that correct? A. Yes. 

Q. 5. About how long prior to 1935 had your company 
been engaged in the development and manufacture of the 
rubber sleeve type of seal, which I believe you term 

628 a “packless” seal? A. Yes. 

Q. 6. And to what extent? A. We started first to 
get interested in seals for water pumps which embodied a 
rubber element around 1929 or 1930. At that time we were 
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lows. They 


met Harold 
of the Olds 
n 1935,—in 


making seals which were made with metal bellt 
were too expensive so we looked for a less costjly material, 
-which would have the same function as the bel ows, which, 
in our opinion, was rubber, and from that time on, we 
worked with rubber seals. Of course, if I say rubber, it 
means a material of which the base was rubber ^nd had the 
necessary ingredients, to stand up in hot water, oil and anti¬ 
freeze solutions. 

Q. 6a. What were the circumstances surrounding your 
contact with the Olds Motor Works with respeOt to a seal 
construction in 1935 and, if you care to do so, you may refer 
to the correspondence included in Beier’s Exhibit B and any 
drawings or blueprint referred to therein. A. I 
Youngren, who was at that time chief engineer 
Motor Works, in New York during the show, J 
January, 1935—and showed to him a carbon-Duprene seal. 
I told him how successful they were operating, that the 
packing gland is becoming obsolete in pump design and the 
Olds Motor Works should investigate these seals and I 
would be glad to build some of our seals into their pumps 
so they may test them. 

Q. 7. What did you do about it or what was done about it 
after that? A.I wrote several letters to them and in March. 
1935, they sent me drawings of their six and eight cylinder 
water pumps. 

Q. 8. Are these the drawings which I am handing to you 
which were sent to you at that time? A. Yes. 

Bv Mr. Lockwood: The drawings referred to are offered 
in evidence as Beier’s Exhibits C and D. 

629 Q. 9. Did you understand at the time, that the wa¬ 
ter pump and seals shown in these drawings were of 


the structure then being used bv Olds? A. T 


understood 


these drawings, which had no seals incorporated in them, 
but the ordinary packing gland, were the pumps which they 
used at that time on their six and eight cylinder |ars in pro¬ 
duction. 
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Q. 10. Well, after receiving these drawings, what did you 
next do with respect to this matter? A. We laid out a pump 
vrhich was interchangeable wdth the eight cylinder pump, in 
which we incorporated our standard carbon-Duprene seal. 
This layout not only showed the seal, but the shaft was 
mounted on ball bearings, which our experience with seal 
construction in pumps told us gave longer life to seals. The 
drawing also showed a unit design of bearing support and 
pump housing and seal chamber which made a more com¬ 
pact layout and could be put into a smaller space. 

Q. 11. Is that the structure embodied in the drawing which 
I hand you? A. Yes, Drawing A-100670, of March 13,1935. 

Q. 11a. Is this the drawing referred to as being sent with 
your letter of March 19, 1935, to Olds? A. Yes. 

By Mr. Lockwood: The drawing just referred to it of¬ 
fered in evidence as Beier’s Exhibit E. 

Q. 12. Now, after this drawing was sent to them, briefly, 
what was next done by you or Olds? A. Mr. Thorne thought 
the ball bearings may be somewhat too expensive and sug¬ 
gested that we submit a design with plain bearings, which 
we did. We also, in the meanwhile, asked for some impel¬ 
lers of their make to rework them, put our seals into them 
and sent them to them for test. 

630 Q. 13. Now, the seals that you have just referred to, 
as I understand it, that you sent to them for test, 
were vour standard production seal, as shown in Exhibit 
E? A. Yes. 

Q. 14. I call your attention to an Olds blueprint, dated 
March 14, 1935, Number G--96044, and ask you if you know 
to what that drawing relates. A. This drawing relates to a 
modified design of our Exhibit E, with the exceptions that 
the ball bearing mounting of the shaft was replaced with a 
plain bearing and a different but similar type of seal is 
shown in the impeller, but arranged the same way as our 
seal as shown in Exhibit E. 

Q. 15. Now, following your receipt of this blueprint, Ex¬ 
hibit F, did you send them the seals that you have just 
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referred to for installation in this type of plain bearing 
as shown on your drawing Number B-100839? a. We took 
their drawing, Exhibit F, and revised it into our design, 
Exhibit G, replacing the seal with our standard type of 
seal, and also redesigning the bearing arrangement parti¬ 
cularly with regard to end thrust and making ptoper pro¬ 
visions to retain the lubricant. 

By Mr. Lockwood: The drawings, just referjred to by 
the witness, as Exhibits F and G, are offered in evidence 
as Beier’s Exhibits F and G, respectively. 

Q. 16. Now, after you submitted your revised drawing, 
Exhibit G, and your sample standard seals to the Olds 
Company, what was then done in respect to this matter? 
A. The impellers with our seals put in were shipped in the 
meanwhile to the Olds Motor Works and on October 2, my 
•son and myself went up to Olds to see how they are getting 
along with them. 

Q. 17. Now, when you went to Olds on October 2d, 
631 tell us as clearly as you can just what you did there 
and with whom vou conferred. A. When I jarrived at 
the Olds Motor Works, I was turned over by Mr.Youngren to 
Mr. Maurice Thorne, who at that time was chassis engineer 
and had the pump matter under his jurisdiction. He told me 
they liked the seal very much, but the factory objected to the 
shoulder in the pump housing, which was necessary with 
the seal installed in the impeller. He told me they would 
like to bore the pump housing through with a single set¬ 
ting and wouldn’t it be possible, therefore, to incorporate the 
seal in the housing. I told him it could be done, ps we had 
worked on similar designs, particularly on sehls which 
would be sold to the trade as a unit not only for production 
purposes but also for replacement service. We discussed 
this type of seal quite in detail and I also related to him 
in particular the fundamental conditions of this type of 
seal so they would be successful—our experience with them, 
how they had to be made, how they should be installed, how 
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the parts should be machined, particularly bearing sur¬ 
faces, the type of finish, tolerances, in fact we spent close 
to two hours discussing the subject. I asked him for the 
latest drawing of their pump designs so I could take it 
home with me and design him a seal which would meet his 
requirements to bore the pump housing in one setting. He 
then gave me this drawing, Exhibit A, of September IS, 
1935, to work out the design. This drawing still shows the 
seal in the impeller but it shows a double row ball bearing 
integral with the pump shaft, which he told me was being 
made by the New Departure Ball Bearing Company. Since 
I had to fly to South Bend that afternoon, I left around 
noon from Lansing. 

Q. IS. Is there anything on Exhibit A which indi¬ 
cates that this drawing was given to you on that 
632 date? A. Yes. This drawing was still in the 
process of being finished and they had to take it off * 
the board and have a blueprint made of it and it shows on 
the back of the blueprint “Requisition October 2, 1935,” 
which was the date of my visit in Lansing. 

Q. 19. Do you recall whether or not you went to the 
board on which this unfinished drawing was mounted? A. 

I don’t recall that, but I recall that the draughtsman, Mr. 
Schittke, came into the office of Mr. Thorne and stayed for 
a considerable length of time while we discussed seals. 

Q. 20. Was it your understanding that that is the Mr. 
Schittke whose name was changed to Schilling, a party to 
this interference? A. Yes, I was informed of that. 

Q. 21. Do you recall that he or that anyone else took 
you to a drafting board and showed you any other drawing 
than that you have just described, whether finished or un¬ 
finished? A. No. 

Q. 22. T refer you to Schilling’s Exhibit 2 and parti¬ 
cularly to the seal construction as therein indicated and ask 
whether or not a seal of the general character was in any 
way indicated or suggested to you by anyone at the Olds 
plant during that visit? A. No. We discussed this type 


4 


4 


27 


of seal, but no drawing was shown to me, particularly this 
one, Exhibit No. 2. The drawing which was shown to me 
and given to me to lay out a seal for them thit would fit 
in the pump body was Exhibit A. 

Q. 23. You say that this type of seal was discussed. 
What do you have reference by “this type”? Dip you mean 
the type shown in Exhibit 2 or Exhibit AH A. It was 
633 the type that was supposed to go in the pump housing 
and consequently had to be built as a self-contained 
unit to be able to assemble it properly. 

Q. 24. Were there any sketches made by anyone at that 
conference to illustrate what they had in mind with respect 
to such a seal? A. As usual when a bunch of engineers 
get together and discuss a subject, they mak^ a lot of 
sketches, but I don’t recall what was sketched gp. 

Q. 25. Was this blueprint, Exhibit A, brought back by 
you or mailed to you, as you recall? A. I brought it back 
with me. 

Q. 26. Having brought that back with you, wh^t did you 
next do for the Olds Company in respect to se^l design? 
A. I turned drawing, Exhibit A, over to the engineering 
department and told them to make a layout to jsubmit to 
the Olds Motor Works with the feature of being able to 
bore the pump housing straight through in one setting and 
apply a packless seal. 

Q. 27. And what was the result of their work in this 
connection ? A. They made two layouts, one Exhibit L and 
one Exhibit 6. This layout showed the double row ball 
bearing and on the lower half of the drawing our stand¬ 
ard seal built in the impeller and on the upp^r half a 
modified form of this seal to be inserted in the pu]mp hous¬ 
ing with the hole going straight through the housing. The 
design of the impeller, the rear cover and the housing are 
otherwise identical with the ones shown on Exhibit A. 

Q. 28. Then, did you send one of these layouts, parti¬ 
cularly Exhibit 6, to Olds, with your letter, Exhibit 5, dated 
October 17, 1935? A. Yes. 
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Q. 29. I show you a Patent Office drawing here in¬ 
volved and filed by Beier and ask you if you find that 

634 layout, Exhibit 6, or substantially the same layout 
shown in that drawing? A. Yes, in Figure 1. 

Q. 30. Now, as I understand it, Exhibit 6 shows two ar¬ 
rangements of your standard packless seal. State whether 
or not your engineering department was doing any design¬ 
ing of any other type of packless or rubber seal. A. Yes, 
we were working a long time before that on all types of 
packless seals, and since we are a manufacturer of only 
component units, we wanted to develop a seal which could 
be sold particularly for replacements, as I expressed it, 
as a capsule. In other words, make the seal in such a 
fashion that the buyer only had to push it in its place and 
no particular mechanical work was necessary. 

Q. 31. I presume you are familiar with the type of seal 
involved in this interference and will ask you if you re¬ 
call about when such a seal as here involved was developed 
by your organization. A. Yes, sometime during the sum¬ 
mer of 1935. 

Q. 32. I will show you Beier’s Exhibit H and ask you to 
ignore the red pencil marks and state whether or not you 
recognize it and, if so, what you can tell us about that 
sketch. A. I recognize the sketch as one of the many we 
made. In fact, there was a time during the summer of 1935 
when myself and the heads of the engineering department 
spent a great deal of time—that means Beier, Winkler and 
even the factory superintendent—in making sketches and 
devising a seal which could be sold to the trade as a cap¬ 
sule, as I called it, or a self-contained unit. 

Q. 33. I call your attention to sketches, Exhibits J and 
K, and ask you if you recognize those sketches. A. Yes, 
they were all made during that time, and a great 

635 many more which we discarded. 

Q. 34. Do you recall whether or not you person¬ 
ally made any of the sketches shown in those exhibits or 
were present when any of them were made? A. I was 
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present when some of them were made. I don’t recall 
whether any of them are mine. We used to sit at the 
drafting board and everybody made some ^ketches. I 
know Exhibit H is Beier’s, and Exhibit J is mostly Beier’s 
except Figure 7 may be mine. I recognize Esthibit K as 
being made by Moore. I recall distinctly these sketches 
because Beier called me to the board and showed me these 
four different types of development of the self-contained 
seal. 

Q. 35. Would you know anything about the sketches 
shown on Exhibit If A. Yes. I don’t know exactly who 
made the sketch, but I recall Beier speaking to me to try 
to make a seal sleeve out of a piece of rubber hose, which 
some figures in this exhibit represents, Exhibit i. 

Q. 36. Do you recall whether or not these several Ex¬ 
hibits H, I, J and K were made at about the sapie time in 
your engineering department or at substantially different 
times? A. They were made about the same time, probably 
extending over a week or ten days. You must understand 
these sketches in these three exhibits are not all the 
sketches made at that time. There were dozens of sketches 
made and some were kept and some were discarded. 

Q. 37. Would you have any way of establishing the ap¬ 
proximate time that these were made or have you checked 
any of your records to that end? A. I naturally checked 
the records with Moore and Beier when the interference 
case came up, and according to the records which I saw in 
the drafting room they should have been made some- 
636 time during the month of August, 1935. This was 
also the time when we worked on this particular 
problem. 

Q. 38. What were the fundamental characteristics of the 
seal construction which are indicated in the^e several 
sketches according to vour recollection of them at that 
time? A. One of the fundamentals which we wanted to 
develop and which these sketches show was that the pur¬ 
chaser should handle as few parts as possible. Therefore, 
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we wanted the rubber sleeves to retain the spring and the 
spring retainer as a unit and the only other part that 
would be loose was the sealing disc itself. We went one 
step further and took the self-contained rubber sleeve and 
the sealing disc and put it in a housing in order that the 
entire seal mechanism can be shipped as a unit and in¬ 
stalled as a unit into the pump, particularly as at that 
time we were using carbon washers as a sealing disc which 
naturally do not have very high structural strengths and 
they are easily broken, chipped or cracked. Another ob¬ 
ject for putting the whole seal mechanism into a housing 
was to prevent the rubber from getting damaged when 
pushed into the pump housing or in the impeller in case 
there should be burrs or sharp corners, as this would cause 
a leak. 

Q. 39. Did you personally check up your payroll records 
to determine when Mr. Moore entered the employment of 
the company as a draughtsman? A. Yes, I did, a few 
weeks ago. I found out that he entered the service of this 
company on July 15, 1935. 

Q. 40. And do you recall definitely that he was here 
when these sketches, Exhibits H, I, J and K were made? 
A. Yes, because a great many were made right on his 
drafting board. 

Q. 41. Now, when you made that trip to the Olds 
637 Company on October 2,1935, do you recall that these 
sketches had been made and that this structure 
shown in them had been discussed with you by your en¬ 
gineering department, all before that trip was made? A. 
They were made and discussed long before the trip. 

Q. 42. Do you recall whether or not you disclosed to 
any one at the Olds Company, during that visit, the type 
of seals shown in these several sketches? A. I don’t re¬ 
call disclosing exactly what is shown in these sketches, but 
we discussed the type of seal that should be adaptable to 
put into a pump housing. 

Q. 43. Were you, at that time, far enough along with 
the structure involved in this interference and shown in 
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those sketches to warrant your offering that particular 
construction of seal to Olds at the time of that October 2d 
visit? A. No, they were not tried out sufficiently!. We hesi¬ 
tated to offer anything which we were not sure of. A leaky 
pump is a very troublesome mechanism on an Automotive 
vehicle. 

Q. 44. Before offering to manufacture and sell your 
seals to an automotive manufacturer would you have to 
run considerable tests yourself? A. Yes, particularly on 
a new type of seal. 

Q. 45. State whether or not that was the reason that 
you were offering various arrangements and installations 
of your standard seal to the Olds Company as lafe as your 
drawing, Exhibit 6, and as repeatedly emphasised in the 
correspondence in evidence. A. Yes, that was tpe reason. 
The type of seals shown in Exhibit 6, even th^ modified 
form as shown in the upper half we had considerable ex¬ 
perience ■with and we knew they w’ere successful. It would 
have been disastrous for us to offer something with 
638 which w’e had not sufficient experience aijid having 
the customer make a fundamental change in his de¬ 
sign and later be a failure. 

Q. 46. Now’, in what manner and to what extent was this 
policy changed, if it was changed, by vour receipt of the 
Olds letter, Exhibit 7, sending you certain drawings listed 
therein? A. When we received their letter of October 24th, 
Exhibit No. 7, it convinced us that they w*ere determined 
to use a seal mechanism in the pump body. They sent an 
assembly drawing of a water pump and detail drawings 
of a seal mechanism, telling us to take these drawings and 
revise them to insure satisfactory operation. 

Q. 47. Then, did that relieve you somew’hat of the re¬ 
sponsibility in respect to such a seal as they seemed to 
w’ant, being successful or in respect to any tests that you 
would have ordinarily subjected them before sel.ing them 
to a customer? A. While it may have relieved us of the 
responsibility, we still felt a responsibility to see that the 
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seal was designed right and we did redesign it and wrote 
them the features which we incorporated in this design to 
insure satisfactory operation. 

Q. 48. Do you recall what the substance of those changes 
was which you made in the seal designs that they sent to 
you? A. Yes. When I received Mr. Schittke’s letter of 
November 24th, together with his drawings, he emphasized 
the fact that the main advantage of the design which he 
submitted is that the pump can be disassembled by press¬ 
ing on the rear face of the pump shaft and that the clear¬ 
ance between the impeller and body is smaller than the 
clearance in the seal so that the impeller will rest on 
the body and permit removal of the pump shaft with¬ 
out damaging the seal. We maintained this fea- 
639 ture in the design which we submitted to him as he 
emphasized it, but we added features as expressed 
in our letter of November 6th, 1935, which were as fol¬ 
lows: we changed the shape of the rear spring retainer 
so the rubber won’t slip out from over it; in other words, 
the rubber will hold it together, we made the front rubber 
flange stronger, we changed the rear spring retainer rub¬ 
ber part to conform with the spring retainer. We also put 
a flange in the front of one spring retainer in order that 
they may not come apart when the spring is inserted be¬ 
tween the retainers and in this way facilitate putting the 
rubber onto the spring and spring retainer unit. 

Q. 49. And were those features illustrated in the draw¬ 
ing which you then sent to the Olds Company with your 
letter, Exhibit 20, as shown in your drawing, Exhibit N? 
A. Exhibit N is the drawing which we sent with our letter 
of November 6th. 

Q. 50. Now, can you recall as to whether or not the 
drawings sent you with their letter, Exhibit 7, illustrated 
a seal assembly wherein the spring would be held by the 
rubber flanges as a self-contained unit? A. No, if they 
would, there would have been no need of making these 
changes of which we advised them. After we sent this 
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letter with the recommended changes, as expressed in our 
letter of November 6th and our drawing, Exhibit N, we 
received a letter from Mr. Schittke, Exhibit 21, in which 
he writes that, “In answer to your letter of November 
6th to our Mr. Denkhaus, we want to advise you that we 
are satisfied with the change that you propose to make in 
the part details as shown in your drawings C-102101, 102, 
103, 104, 105 and 107 and wish you would go ahead with 
the manufacture of those parts.’’ We went ahead and 
made the seals accordingly and shipped them to the Olds 
Motor Works for test. 

640 Q. 51. I presume the other drawings associated 
with C-102101, merely showed detail layouts of the 
parts embodied in that assembly drawing, Exhibit N ? A. 
That is right. 

Q. 52. State whether or not the changes made in the 
Olds drawings, to which you have just referred, c}omprised 
the fundamental features of the seal construction as il¬ 
lustrated in some of the earlier sketches, Exhibits H, I, 
J and K. A. Yes, they did. The rubber seal design was 
developed on recognizing the fundamental conditions neces¬ 
sary to make a seal of this type work. We worked for 
many years in the development of these seals and we found 
certain fundamentals which had to be incorporated. Cer¬ 
tain fundamentals apply to our standard seal as well as to 
the seals as shown in the sketches, and that is the seal 
disc must be driven in the plane of it contact with the seal¬ 
ing surface. The sealing sleeve must be entirely separated 
from the shaft or not allowed to slide on the shaft because 
if the shaft corrodes it would not follow up the wear on the 
disc. The flexibility of the rubber sleeve adapted itself 
very good to that. The next condition was the seal must 
be designed in such a way that it can take care of out-of- 
square condition. The rubber sleeve adapted 
this purpose as the sealing face could be out of square and 
still the sealing disc keep constant contact. The next funda 
mental was to design the seal in such a way that it can be 
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assembled without any damage to the sealing parts and 
done with simple means on a repair job out in the field. In 
the standard seal this was accomplished by making the seal 
as a unit in the impeller. On the seal as shown in the 
sketches, it w^as accomplished by making the rubber, 
the spring and retainers a self-contained unit and in¬ 
serting it in the pump housing as such or in a more 
641 elaborate w r ay putting the self-contained rubber 
sleevfes and spring and retainers together with the 
sealing disc in the housing. 

Q. 53. In view of your contact and familiarity with the 
work done in your engineering department on Exhibits 
H, I, J, and K, do you consider that Mr. Beier was the 
originator and inventor of the seal disclosed in those ex¬ 
hibits? A. Yes, it was Beier who suggested this type of 
seal shown in those sketches. He was the designing en¬ 
gineer here and, in the ten or eleven years he was employed 
by this company, he has contributed a lot of constructive 
ideas. 

Q. 54. Now, after you submitted the drawing. Exhibit 

X, with the associated parts drawings, to Olds, do you 

know whether or not the Olds Company proceeded to test 

those seals'which you supplied to them? A. Yes, they did. 

They tested them and we made several visits up to the Olds 

Company to see how they got along and made suggestions 

when thev had some difficulties and eventuallv when the 
• • 

tests were finally completed, they told me they decided to 
make the sbals themselves and thanked me for my services 
and that ended this transaction. 


Q. 55. From your experience in the manufacture of seals 
having this rubber sleeve element associated with a spring 
and in view of your contacts with Old* while they were 
testing out your samples, would you please state whether 
or not you consider that the samples which you sent to 
Olds were successful or did the tests indicate to vou anv- 


thing in that connection? A. Mv contact with Olds after 
we delivered the samples made me learn that their tests 
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were fairly successful and they decided on the basis of 
these tests to adopt them for standard equipment). 

642 By Mr. Lockwood: That is all. 

Cross-examination: (Questions by Mr. Earvin: 

XQ. 56. Now, Mr. Schwitzer, when you knew that Olds 
were interested in a seal similar to the one shown on Schil¬ 
ling Exhibit 2 and you were working on a similar seal in 
your own organization at that time, why didn’t you ap¬ 
prise them of that fact at the time you wrote tjie letter, 
Exhibit 14, and tried to discourage them from continuing 
along that line? A. As I stated before, this was a new 
type of seal with which they had no experience at ali, we 
very little, and there were a lot of problems to be worked 
out, so we naturally recommended something which we 
knew would give service. Particularly, since we had tens 
of thousands of our standard seals out in the field 
in heavy duty service and giving good service. There were 
a few features which made us hesitate somewhat to recom¬ 
mend this seal. One was the short length of spring. An 
other one, very little room for the rubber to expand in case 
it should grow. There also was no self-cleaning feature 
in the seal as in our standard seal, and we knew from our 
past experience, even if you make sometimes a part the 

wav the customer wants it made and it doesn’t work out 

* 

successfully, you have to carry the responsibility just the 
same. 

XQ. 57. Why was it, Mr. Schwitzer, or, differently can 
you explain why the undated sketches. Exhibits 
J, were kept while the other* referred to Went 


|H, I and 
thrown 

away? A. These are not the only ones which we k|ept. We 

different 
:* nothing 


kept a lot of other sketches of similar designs and 
designs. We keep the sketches so long and then i 
develops, we throw them away. 

643 XQ. 58. What drafting room records helped you 
set the dates of the drawing of the sketches H and 
I as sometime during the month of August? A. |We took 
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assembled without any damage to the sealing parts and 
done with simple means on a repair job out in the field. In 
the standard seal this was accomplished by making the seal 
as a unit in the impeller. On the seal as shown in the 
sketches, it was accomplished by making the rubber, 
the spring and retainers a self-contained unit and in¬ 
serting it in the pump housing as such or in a more 
641 elaborate wa\ putting the self-contained rubber 
sleeves and spring and retainers together with the 
sealing disc in the housing. 

Q. 53. In view of your contact and familiarity with the 
work done in your engineering department on Exhibits 
H, I, J, and K, do you consider that Mr. Beier was the 
originator and inventor of the seal disclosed in those ex¬ 
hibits? A. Yes, it was Beier who suggested this type of 
seal shown in those sketches. He was the designing en¬ 
gineer here and, in the ten or eleven years he "was employed 
by this company, he has contributed a lot of constructive 
ideas. 

Q. 54. after you submitted the drawing, Exhibit 

X, with the associated parts drawings, to Olds, do you 
know whether or not the Olds Company proceeded to test 
those seals which you supplied to them? A. Yes, they did. 
They tested them and we made several visits up to the Olds 
Company to see how they got along and made suggestions 
when they had some difficulties and eventually when the 
tests were finally completed, they told me they decided to 
make the seals themselves and thanked me for my services 
and that ended this transaction. 

Q. 55. From your experience in the manufacture of seals 
having this rubber sleeve element associated with a spring 
and in view of your contacts with Olds wffiile they were 
testing out your samples, vrould you please state whether 
or not you consider that the samples w’hieh you sent to 
Olds were successful or did the tests indicate to you any¬ 
thing in that connection? A. My contact with Olds after 
we delivered the samples made me learn that their tests 
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were fairly successful and they decided on the basis of 
these tests to adopt them for standard equipment. 

642 By Mr. Lockwood: That is all. 

Cross-examination: Questions by Mr. Marvin: 

XQ. 56. Now, Mr. Schwitzer, when you knew that Olds 
were interested in a seal similar to the one shown on Schil¬ 
ling Exhibit 2 and you were working on a similar seal in 
your own organization at that time, why didn't you ap¬ 
prise them of that fact at the time you wrote the letter, 
Exhibit 14, and tried to discourage them from continuing 
along that line? A. As I stated before, this was a new 
type of seal with which they had no experience at all, we 
very little, and there were a lot of problems to be worked 
out, so we naturally recommended something which we 
knew would give service. Particularly, since we had tens 
of thousands of our standard seals out in the field, running 
in heavy duty service and giving good service. There were 
a few features which made us hesitate somewhat to recom¬ 
mend this seal. One was the short length of spring. An¬ 
other one, very little room for the rubber to expand in case 
it should grow. There also was no self-cleaning feature 
in the seal as in our standard seal, and we knew from our 
past experience, even if you make sometimes a part the 
wav the customer wants it made and it doesn’t work out 
successfully, you have to carry the responsibility just the 
same. 

XQ. 57. Why was it, Mr. Schwitzer, or, differently can 
you explain why the undated sketches, Exhibits H, I and 
J, were kept while the others referred to were thrown 
away? A. These are not the only ones which we kept. We 
kept a lot of other sketches of similar designs and different 
designs. We keep the sketches so long and then if nothing 
develops, we throw them away. 

643 XQ. 58. What drafting room records helped you 
set the dates of the drawing of the sketches H and 

I as sometime during the month of August? A. We took 
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all the drawings which were made by Moore since his en¬ 
tering the employ of this company to see as to what and 
when he worked on it. He started to work on pumps and 
water pump seals on July 29th and worked continuously 
on this type of work, as far as I recall, until the early part 
of October. We took the drawings from the early part 
of October and went back to find the interval where he did 
not make regular production drawings because we knew 
that was the time when we all worked on sketches to pro¬ 
duce the basis for a seal of the type shown on these 
sketches. 

XQ. 59.,Now, the sketches, Exhibits H and J, parti¬ 
cularly, according to this testimony, were not made by 
Mr. Moore. How could an interval in his work set the date 
of the making of these sketches? A. Because he made 
other sketchs at that time. He was the man which Beier 
selected as his assistant to work out that seal. There are 
a great many sketches that Moore made at that time. 
Some, I believe, are still available. Other ones were dis¬ 
carded. While these sketches were made by Beier, I spent 
quite a few hours on the drafting board of Moore with 
Beier to mgke sketches of all types of seals, including this 
kind. 

XQ. 60. Now, you stated that sketches were being made 
all the time over a long period, as I understand it. Do you 
think that any of the sketches produced in evidence would 
require sufficient time to prevent a draughtsman from do¬ 
ing other work on the same day or subsequent days? A. 
Yes, because after the freehand sketches were made, then 
he made regular drawings with his drafting instru¬ 
ments just as shown on Exhibit K. I know there 
644 were dozens of this type of drawings made and it 
takes quite some time to do this. 

XQ. 61. Mr. Winkler, as chief engineer, was aware of 
progress made in seal designs, was he not? A. To a cer¬ 
tain extent he was, but he was most of the time on the 
road, contacting customers. He occupied a great part of 
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his time with the stoker division, but he did write letters 
to customers from reports on material given to him by 
the engineering department, particularly by Beier who was 
somewhat handicapped in writing English letters, but as a 
whole, Herman Winkler was not so very familiar with the 
pump and seal work. It was mostly Beier ? s work. 

XQ. 62. Does Exhibit L, submitted to you by Olds about 
two weeks after your trip to the Olds plant, show a rub¬ 
ber seal in the upper half of the figure which could self- 
contain a spring if the metal retaining cage were removed ? 
A. Xo, because the spring does not rest: on both ends of 
the rubber. 

XQ. 63. It has been previously testified that the design 

shown in the upper half of Exhibit T had never been made 

or tested in its form as shown prior to submitting it to the 

Olds Motor Works, to your knowledge. Is that correct? 

A. The seal as shown in the upper half of the drawing 

is idcnticallv the same seal shown in the lower half of the 
* 

drawing with the exception that spring and rubber sleeve 
instead of resting against the impeller are resting against 
the brass housing. So we did not hesitate to recommend 
this seal because we had experience with it. 

XQ. 64. From your knowledge, did you ever build 
and/or test a seal made in conformance with the original 
Olds prints submitted to you in connection with Schil- 
ing Exhibit 7 to determine whether the rubber part 
645 would slip from the spring retainer or were your 
changes suggested to them based on the assumption 
that the rubber part would slip from the retainer as shown 
in their design? A. We knew the seal had to be designed 
in such a way that the rubber part would not slip off the 
spring retainer for the sake of assembling and shipping 
and their drawing which thev sent us at that time did not 
show that they would meet this requirement. Later on, 
after we furnished the sample seals to Olds, we did some 
more experimenting with this type of seals, and we even 
had a mold made of a rubber sleeve similar as shown in 
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Exhibit pS only the feature of being self-contained was 
more exaggerated, in fact, the flanges on the ends were 


practically 

4k 

parallel. 
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Robert Moore 


Robert Moore, a witness produced on behalf of the party 
Beier, having been first duly sworn, was examined and 
testified as follows: 

Direct-examination: Questions by Mr. Lockwood: 

Q. 1. Mr. Moore, please state your full name, age, resi¬ 
dence and occupation. A. Robert Moore; twenty-six; my 
occupation is draughtsman; 2547 Brookside Parkway, 
Indianapolis, Indiana. 

Q. 2. What company are you connected with? A. At 
present I am connected with the International Harvester. 

Q. 3. Have you ever been employed by the Schwitzer- 
Cummins Company of Indianapolis? A. Yes. 

Q. 4. Do you recall when you first entered the employ¬ 
ment of the Schwitzer-Cummins Company? A. July 15th, 
1935. 

Q. 5. Have you any way of establishing the date w’hen 
you entered their employ? A. Yes, I have. 

Q. 6. Would you explain that, please? A. I have a record 
book which my mother kept of the happenings in our family. 
The book says, “Bob started Schwitzer-Cummins as a 
draughtsman July 15th, 1935.” That is the entry in the 
book. 

Q. 7. Over what period of time were you con- 
585 tinuously in the employ of that company? A. From 
the date mentioned, July 15, 1935, until last Friday, 
February 2,1940. 

Q. 8. Can you explain briefly what type of work you did 
when you first started with the company and under whose 
supervision } A. The first work I did was for Mr. Fidler, 
drawing fan assemblies and details. After I became ac- 


\ 
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quainted with these, I was put on water pump and seals, 
under the supervision of Mr. Beier. 

Q. 9. About how long after you started in, July 15, 1935, 
did you begin work on the water pumps and seals under 
Mr. Beier? A. I made the first drawings on seals the 29th 
of July, 1935. 

Q. 10. And how do you establish that? A. From the 
drawings in the files. 

Q. 11. Do you mean your drawings bearing that date? 
A. That is right. 

Q. 12. Do you know Mr. Beier’s full name and whether 
he is now -with the company? A. His name is Kurt Beier. 
He is not wfith the company now. 

Q. 13. Do you recall what the duties of Mr. Beier were 
when you started in with him, July 29th, 1935? A. Design¬ 
ing engineer, I believe. He was supervising all experi¬ 
mental work on water pumps. 

Q. 14. Did that include water pump seals? A. Yes, it 
did. 

Q. 15. I show you a sketch, marked for identification as 
Beier’s Exhibit H, and ask vou to state whether or not vou 
recognize that sketch. A. Yes. That is a sketch made over 
a period of about a week of experimental water pump 
seals. 

586 Q. 16. Do you know who made that sketch? A. I 
believe Mr. Beier made this sketch. 

Q. 17. Do you recall wdien you first saw that sketch! 
A. It was made at my board some time between the 29th of 
July, 1935, and the 2d of September, 1935. 

Q. 18. Can you explain a little more fully as to your 
recollection of this sketch having been made at vour board 
at that time? Tell us anvthing vou mav know about it. 
A. I first started working on seals on July 29th, 1935. From 
September 2d on to the middle of October, October 16th, 
I found in Schwitzer-Cummins ’ file drawings that were 
made almost everv dav bv me. After the 16th of October 
I recall that we discontinued some of the experimental work 
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for lack of time. At the time I was working on these seals, 
I recall that I spent at least a week, making experimental 
drawings and sketches. So that week would have to he 
somewhere between the 29th of July and the 2d of Septem¬ 
ber. 

Q. 19. Please state whether or not the sketch, Exhibit H 
was a preliminary sketch given to you by Mr. Beier to fol¬ 
low up with your drafting work on experimental seals. A. 
Yes, it was. He gave the general idea of what he wanted 
and told me to see what I could do with it. 

Q. 20. Can you briefly describe to us what that sketch, 
Exhibit H, represents in respect to the general idea that 
Mr. Beier gave to you at that time. A. He wanted a self- 
contained seal: that is, one that could be put into the water 
pump in one piece. 

Q. 21. Of what construction and materials? A. The 
sketch on the lower part of the page represents the water 
pump impeller. The carbon washer is shown on the left 
side. Behind that is shown a spring enclosed in a rubber 
seal. The seal fits tight against the shaft and tight against 
the washer, which allows the shaft to rotate and still not 
leak water. 

587 Q. 22. Now, you said that it was self-contained. 

Just what did you mean by that? A. Our present 
seal, at that time, had five parts, T believe, and it had to be 
assembled in the impeller separately. Mr. Beier wanted a 
seal that could be assembled outside of the impeller and 
then pressed in in one piece. 

Q. 23. I will ask you to take this red pencil and mark on 
that sketch the letter “A,” indicating the carbon washer 
that vou referred to. Now, what other element do vou find 

•>7 * 

in that sketch? A. The rubber seal. 

Q. 24. Indicate that with the letter “B.” Now, what 
other element do you find? A. The spring. 

Q. 25. You may indicate that with the letter “C.” What 
other elements, if anv, do vou find? A. This line here 
represents the water pump shaft. 
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Q. 26. You may indicate that by the letter “D.” A. And 
this part here could be either the water pump impeller or 
the water pump body. 

Q. 27. You may indicate that by the letter “E.” Now, 
do you find anv other structural elements? A. There is a 
snap wire “F” and a metal reinforcing ring “G.” 

Q. 28. I call your attention to the line at the lower right- 
hand corner of the upper left-hand figure and ask what 
that might be. A. That might also be a metal reinforcing 
washer. I will call that “H.” 

Q. 29. Did Mr. Beier explain to you, when he made that 
sketch, how the spring was to be held in place? A. Yes. 
The spring is held in place by the lip of the rubber coming 
around it and by the metal reinforcing washer. 

588 Q. 30. Can you say whether or not that sketch was 
made by Mr. Beier in your presence? A. Yes, I am 
sure it was. 

Q. 31. And as he made that sketch in your presence, did 
he fully explain to you so that your understood its con¬ 
struction and its purpose? A. Yes, he did. 

By Mr. Lockwood: The sketch just referred to by the 
witness is offered in evidence as Beier’s Exhibit H. 

Q. 32. I will show you another sketch marked for iden¬ 
tification Beier’s Exhibit “I” and ask vou to state whether 

%> 

or not you recognize that sketch? A. I made this sketch 
during the same week that Exhibit “H” was made. 

Q. 33. How can you identify the time that you made it? 
A. During the week I worked on these experimental seals, 
a number of different variations of a self-contained seal 
were made. I recall that this is one of them. 

Q. 34. Do you positively identify that sketch as having 
been made by you? A. Yes, I do. 

Q. 35. State whether or not you made that sketch fol¬ 
lowing Mr. Beier’s explanation to you of Exhibit H and 
under his supervision. A. It was under his supervision 
and, sometime during the week, Exhibit H was made. 
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Q. 36. Will you take your red pencil and again mark the 
corresponding letters on the sketches of Exhibit I, explain¬ 
ing them as you go? A. “B” in each case is a rubber seal. 
44 K” is the rubber seal before the spring is assembled in¬ 
side of it. ‘C” is the spring and “G” is metallic re¬ 
tainer. 

5S9 By Mr. Lockwood: The sketch just referred to by 
the witness is offered in evidence as Beiers Exhibit I. 

Q. 37. I now show you a sheet of sketches on drafting 
paper, marked for identification as Beier’s Exhibit J, and 
ask you to state whether or not you recognize any of the 
sketches appearing on that sheet. A. They are all sketches 
of water pump seals, made about the same time as the 
others and drawn by several people, Mr. Beier, I believe 
Mr. Schwitzer made some of them and I believe I made 
some of them also. 

Q. 38. All during the same time or conference? A. Yes. 

Q. 39. Do you recall where that was done; on your board 
or some place else? A. All of these sketches were made on 
my board. 

Q. 40. I would like to have you mark with your red pencil 
Figures 1, 2 and so forth, indicating those figures relating 
to the character of seal which were sketched on Exhibits 
H and I. A. I have done so. 

Q. 41. Now, referring only to Figs. 2, 3 and 7, would you 
please mark on those figures the various parts by letter 
which you have indicated on the other sketches and explain 
them as you go? A. Letter “B” is the rubber seal; letter 
“C” the spring; letter “G” is the reinforcing washer; “D” 
is the water pump shaft; letter “L” is the retaining cup; 
“A” is a carbon washer. 

Q. 42. Now, as T understand it, these sketches were made 
at the same time, were they? A. Yes. 

0. 43. As between Figs. 2, 3 and 7, do you know 
590 who made those respective sketches? A. I couldn’t 
say fot* sure. Figure 2, Mr. Beier, I believe, made. 
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I believe Mr. Schwitzer made 3, and I believe Mr. Beier 
made 7. 

By Mr. Lockwood: The sketches just referred to by the 
witness are offered in evidence as Beier’s Exhibit J. 

Q. 44. I call your attention to the sketch marked for 
identification as Exhibit K and ask you whether or not you 
can identifv that sketch and, if so, tell us w’hat vou mav 
know’ about it. A. These sketches w’ere made by me at ap¬ 
proximately the same time and all show’ a self-contained 
type of seal. 

Q. 45. Is that your name appearing on the drawing? A. 
Yes. 

Q. 46. Is there any way in which you can identify that 
sketch as having been made about the same time as the 
others? A. After the freehand sketches were made, some 
of the most promising were drawn up to scale. This is some 
of these. 

Q. 47. Howr long after the freehand sketches w'ere made 
did you do this? A matter of hours, w’eeks or years? A. It 
was all during the same w’eek. 

Q. 48. Would you explain again how’ you establish the 
fact that this and the other sketches w’ere made all in the 
same w’eek? A. Mr. Beier was anxious to get a self-con¬ 
tained type of seal and we wrorked steadily on it for at least 
a w’eek. All these drawings were made during that time. 

Q. 59. What did you do after that w’eek? A. We got very 
busy after that and did not have time to w’ork on this seal. 

Q. 60. Now 7 , would you take your red pencil and 
give numbers to the several figures on that sheet and 
591 identify the several parts with the same lettering 
that you used before, explaining as you go? A. Let¬ 
ter “B” is the rubber washer; “A” is the carbon seal; 
“C” is the spring; “G” is the reinforcing washer; “L” is 
the retaining cap. 

By Mr. Lockwood: The sketch just referred to is offered 
in evidence as Beier’s Exhibit K. 
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Q. 61. I show you a drawing Number B-101997, dated 
10-15-35, and will ask you whether or not you recognize 
that drawing. A. Yes. 

Q. 62. Did you make that drawing? A. Yes, I did. 

Q. 63. And that is your name appearing on it? A. Yes. 

Q. 64. Can you state whether or not you made that draw¬ 
ing on or about the date indicated on it? A. Yes, the draw¬ 
ing was finished at the date on it. 

Q. 65. 'What was the purpose of that drawing, if you re¬ 
call? A. The drawing shows two types of water pump seal. 
It was made for the Oldsmobile Company and sent to them 
in the hopes of getting the business to make the seal. The 
seal on top shows a self-contained seal that can be pressed 
in the water pump housing in the same hole that the bear¬ 
ing is pressed in. The lower one shows our standard seal 
at that time. 

Q. 66. State whether or not that is what has been re¬ 
ferred to, so far as the top part of the sketch is concerned, 
a« a seal application to a through bore double ball-bearing 
pump, as distinguished from the customary placing of your 
standard seal in the impeller as shown on the bottom 
592 of the drawing. A. Yes, the top is a through-bore 
installation and the bottom is our standard type. 

Q. 67. Do you have any interest in the outcome of this 
interference case? A. None at all, no. 

0. 68. And, as I understand it, you are no longer con¬ 
nected with the Schwitzer-Cummins Company in any capa¬ 
city at all. A. That is right. 

By Mr. Lockwood: The drawing just referred to is 
offered in evidence as Beier’s Exhibit L. 

Cross-examination bv Mr. Marvin: 

* 

X-Q. 69. You stated that Mr. Beier was in charge of ex- 
eprimental work on seals. Who was Mr. Beier’s direct 
superior? A. I believe Mr. Schwitzer was. 

X-Q, 70. Mr. Schwitzer, then, would know of the de¬ 
velopments Mr. Beier was making at the time, would he 
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not? A. Yes, I believe he kept in pretty close touch with 
Mr. Beier. 

**#••••#** 

593 X-Q. 77. You stated that the ^week’s work on these 
seals was between the 29th of July, 1935, and the 2d 

of September, 1935, and that on the middle of October, 
namely, the 16th, you discontinued experimental work on 
seals. How do you definitely determine this particular week 
out of that entire period as the week that the undated 
sketches H and I were originated or were drawn? A. On 
Julv 29th, I made mv first seal drawings. On October 15th, 
the drawings were made to be sent to Oldsmobile. From 
the 2d of September up to 15th I found drawings that were 
made bv me almost everv dav. Therefore, since I remem- 
ber these sketches were made over a period of at least a 
week and I was undisturbed by other work at that time, the 
week that these were made would have to fall approximately 
between the 29th of July and the 2d of September. 
**#••••#•* 

594 X-Q. 80. Xow, in answer to Question 46 you stated 
that the sketches of Exhibit K were the most promis¬ 
ing seals to date. Now, with regard to the sketches on Ex¬ 
hibit K, does any one of the four figures depend upon the 
resistance between the rubber end flanges and the rubber 
sleeve portion to hold the seal together as a unit ? A. Yes, 
I believe all of them would hold together as a unit because 
of the end flanges. 

• •*•##•**• 

PARTS OF CROSS-EXAMINATION OF APPELLANTS’ 
WITNESS SCHILLING BEFORE THE COURT. 
*##*#**#«• 

182 Q. Mr. Schilling, as I understand it, during the 
year 1935, you, with other engineers of your com¬ 
pany, were engaged in the revision or redesigning of the 
complete engine? A. That is correct. 
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Q. And that of course no doubt included the pump and 
pump housing? A. That is right. 

Q. Now, in undertaking to redesign your motor and all 
of the miscellaneous parts, as I understand your testimony, 
you personally gave attention to the seal, to the small item 
of a waterpump seal? A. That is right. 

* * # *'****•• 

Q. Up to that time the Olds Motor Works had never used 
or adopted an expansible or self-adjusting seal, that is, they 
only used the simple packing type that would be adjusted 
by screwing a nut? A. In the production of motors that 
was the only type used, but experimental pumps had been 
built with various types of spring seals. 
********** 

183 Q. And you knew of the Schwitzer-Cummins Com¬ 
pany pi^ior to that time, did you not? A. That is 

right. 

Q. What knowledge did you have of their activities in the 
automotive trade? A. I knew they built fans and water- 
pumps and water seals and I knew the type of construction 
they used in those parts, in manufacturing them. 

Q. You kneyr they did build this self-expanding seal at 
that time? A. That is right. 

Q. How long before that conference in October, 

184 did you know about the activities in business of the 
Schwitzer Cummins Company? A. I could not say 

accurately; perhaps half a year or a year or two years; 
something of that order. 

********** 

Q. You understand, I presume, and it is true you claim 
as your invention in your patent application here in 

185 issue that you provide a camming action outwardly 
of the rubber sleeve to bring it into engagement with 

the bore of the bearing or housing; is that correct? A. I 
do not quite understand what you mean by the camming 
action. 
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Q. Well, just for example, you make claim 6—and I will 
read the last part: 

“The shape of the sleeve and the flanges being such that 
one of the flanges is flexed axially with respect to the shaft 
while the other opposite flange is flexed outwardly in a ra¬ 
dial direction with respect to the shaft by the action of the 
spring?” 

#*#*•*•»** 

Mr. Lockwood: That is not in interference. I am ask¬ 
ing Mr. Schilling if that was the invention that he had at 
the time that he made his drawings in October, 1935 ? 

The Witness: That describes the way those parts were 
sketched up. I did not think about the action of those 
words, but it does describe what was the natural sequence 
of the arrangement. 

By Mr. Lockwood: 

186 Q. Was it not also true that you at that time were 
primarily interested in a pump construction, that 
is, a pump housing with a through bore and double ball¬ 
bearing, to the exclusion of anything else as minor, such as 
a mere seal, or whether a seal would explode? A. No, they 
were absolutely interconnected. Some of the older testi¬ 
mony shows we were trying to get a shorter pump than 
before, and in order to make it practicable, we had to have 
a much superior bearing, which we could get with the ball¬ 
bearing, but it could not be successful without a very good 
seal because it is extremely sensitive to water, so that the 
whole design required ball bearings and a good seal and 
we considered we had to get that combination at the lowest 
possible cost. 

Q. Was it not also the meat of your invention at that time 
to provide a structure that would be easy to assemble and 
disassemble? A. Naturally, that it always the object of a 
design, yes. 

Q. So, in your letter to Mr. Louis Schwitzer, of October 
24, 1935, Exhibit 7—You have a copy of that letter there 
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—you pointed out to Mr. Schwitzer at the time you sent 
these drawings to him, that the “main advantage of our 
design is that the pump can be disassembled by pressing 
on the rear face of the pump shaft,’ 7 is that right? 

187 A. That is right. 

Q. You also pointed out that “the clearance be¬ 
tween impeller and body is smaller than the clearance in 
the seal, so that the impeller will rest on the body and per¬ 
mit removal of the pump shaft without damaging the seal.” 

Now, you offer no suggestion to him, although you do 
suggest that he, if preferable, make his own detail draw¬ 
ings, but you do not suggest to him in any way that you 
have here and are submitting to him a seal that is non¬ 
explosive and self-contained; you entirely ignore that fea¬ 
ture; is that correct? A. That is right. 

Q. Now, Mr. Schwitzer apparently promptly replied to 
your letter transmitting these drawings, on October 26th, 
Exhibit 14, and there he points out to you that what you 
have submitted to him “is going to be quite a problem, as it 
will be hard to hold the two brass cups together under spring 
pressure, and insert the rubber between these cups and the 
housing,” in the manner that you suggest in your letter to 
him. What did that mean to you? A. That meant to me 
that in his opinion the seal was explosive, as the term has 
been used later on, but our opinion was not that at this time. 
My own opinion was that the seal was non-explosive 

188 and there would be no trouble in assembling. 

• *#*####*# 

Q. All right. Then after he, or the Schwitzer-Cummins 
Company did alter or change the structure and send it back 
to you in the form of a complete drawing, Exhibit N, you 
then advised him you were satisfied with what he 

189 submitted, and it was on the basis of that that you 
then proceeded to make your tests, and determine 

whether or not the seals would explode? That is, by your 
letter to Mr. Winkler of November 7th, Exhibit 21? 

• •*••••••• 
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The Witness: Yes, this letter says we are satisfied with 
those drawings. That means we accepted them at the time 
and asked them to proceed with the manufacture of those 
parts. 

By Mr. Lockwood: 

Q. Then it was the structure shown in Exhibit N that 
you received from the Schwitzer-Cummins Company that 
you actually did test; is that correct? A. The structure 
was the same as in our Exhibit 2, with the detailed changes 
shown in Exhibit X, that is correct, yes, sir. 

Q. Now, you noted those detail changes on your draw¬ 
ings, such as you have just now offered in evidence, Exhibits 
43, 47 and 51, with the notation, “Revised 11/26/35.” Now, 

that revision was made about how soon after vou received 

* 

the structure drawings that Mr. Schwitzer sent to 

190 you, Exhibit N? A. A very few days, as far as I 
recall. 

Q. And was that revision not made as a result of having 
received Exhibit X from Mr. Schwitzer? A. That is correct. 

Q. Now, you have referred to some additional changes 
made later, I believe? A. That is right. 

Q. Those changes were of minor character and of the 
Olds Company; they were not Schwitzer Company changes? 
A. They were changes made on the basis of our experience 
with these samples. 

*######<»»• 

191 Would you please state whether or not your blue¬ 
print, Exhibit 9, is taken from or is a blueprint of 

the tracing just offered in evidence as Exhibit No. 43? 
A. Yes, sir. 

Q. Now, I note a revision on Exhibit 43, indicated by the 
letter B. Do you find reference on the drawing of the letter 
B pointing to some dimensions or part of the drawing? 
A. Yes. 

192 Q. And to what does that point ? A. It points to a 
mark showing 30 degrees, indicating that the rec- 
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tangular corner has been cut off at a thirty-degree angle. 

Q. Now, I note that the first revision which you made 
just after you received Mr. Schwitzer’s drawing, Exhibit N, 
bears the letter “A” with the words “Revised 11/26/35,” 
Now, do you find the letter “A” indicating any revision in 
that drawing? A. No, that is not shown on the drawing 
itself. 

Q. Would you say that was because revision “A” was so 
insignificant as not to be shown, or was it of such magnitude 
that it involved the entire structure rather than the detail? 
A. There was no definite practice in the drafting room 
about that. If a change was made in a part of possibly two 
points, it might be designated by one change letter and no 
identification put on the changes themselves. 

Q. Now, will you testify the same as you have just testi¬ 
fied in respect to Exhibit 43 and Exhibit 9, to New Exhibit 
51 and Old Exhibit 12? A. Do you mean that the change is 
not identified on the drawing itself ? 

Q. Yes? A. That is correct. It is not identified. 

193 Q. So, you are following the same practice in mak¬ 
ing these drawings as you did in respect to those 

others? A. Yes. 

194 Q. I will ask you to state whether or not the newly 
offered Exhibit 47 is the tracing from which the blue- 

print Exhibit 11 was taken. That (indicating) is my copy 
of Exhibit 11; that is Exhibit 11 which was before the 
Patent Office (hands papers to the witness). A. Yes. From 
that I can see on the two exhibits that Exhibit 11 is a blue¬ 
print taken off of Exhibit 47. 

Q. Then it is my understanding these newly offered Ex¬ 
hibits, 43 , 47 and 51, are the same in all respects as the 
original exhibits before the Patent Office, which were Pat¬ 
ent Office Exhibits 11, 9 and 12, respectively, other than 
one is a blueprint and one is a tracing from which the blue¬ 
print was taken? A. I only know that about this one pair 
that you showed me. 
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195 The Court: You showed him No. 47.. 

By Mr. Lockwrood: 

Q. I showed you the other two pairs just before lunch? 
A. 1 do not recollect the numbers. You showed me at least 
one more pair; that is true. 

Q. Now, in October, 1935, I presume that General Motors 
Company, and perhaps your Olds Motor Works, were well 
equipped to produce seals, were they not? That is to say, 
to the same extent as the Schwritzer-Cummins Company? 
A. We had never made any parts like that—we possibly 
could have done it. 

Q. But you preferred to present your problem to the 
Schwitzer-Cummins Company? A. We wanted to have their 
cooperation in perfecting a seal of that type. 

• ****#« 

CROSS-EXAMINATION OF APPELLANTS’ WITNESS 
LEWIS BEFORE THE COURT. 

226 By Mr. Lockwood: 

Q. As draftsman, you are accustomed, I presume, to mak¬ 
ing blueprints and examining blueprints from pencil trac¬ 
ings? A. That is right. 

Q. I show you a blueprint of the Olds Motor Works, bear¬ 
ing the number G-908949 and which purports to be a blue¬ 
print of the tracing, Exhibit 2. Would you please compare 
the showing of the seal construction in the blueprint and 
tracing and state whether or not that blueprint appears to 
have been made from that tracing as the tracing now 

227 exist? A. It seems to be the same. 

Q. I note in the blueprint a good deal of smearing 
in and about the seal construction, wiiereas the tracing has 
its pencil marks definite and well defined; do you notice that 
distinction? A. I w’ould not say the line is as w T ell defined 
as on the original layout; the blue prints fade and cause 
distortion of the printing. 
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Q. You can say that blueprint is a print of that tracing, 
Exhibit 2, as it now appears before you? A. It is. 

Q. Are you at present in the employ of the Olds Motor 
Works? A. I am. 

" Q. As I understand it, it was in the Fall of 1935 that 
you personally made certain revisions in the drawings about 
which you have just testified? A. That is right. 

Q. How long ago had you considered those revisions, that 
is, prior to today? A. Do you mean prior to the time I 
made the revision or prior to the present time? 

Q. How long ago as of today did you last consider those 
revisions or re-examine them? A. I re-examined 
228 them about a year or a year and a half ago and again 
about two weeks ago. 

Q. What was the occasion for your examining them a 
year and a half ago? A. There was a question that came 
up at the tiimfe in regard to this same case, I believe, as to 
the revisions made at that time, or at the time the original 
design was made, and I made the revision. 

Q. And was your finding at that time the same as it is 
now? A. That is right. 

Q. Were you called as a witness at that time in the hear¬ 
ing before the Patent Office? A. No, I was not. 

********** 

The Court: You were then employed by *the Olds Com¬ 
pany at the time of the hearing before the' Patent Office? 
The Witness: Yes. 

The Court: You were available as a witness for the 
plaintiff? 

The Witness: Yes, sir. 

The Court: And they did not call you? 

The Witness: They did not call me. 

#*#*•#**** 
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PARTS OF CROSS-EXAMINATION OF APPELLANTS’ 

WITNESS WINKLER. 

119 Q. You spoke of a draftsman named Moore as well 
as other draftsmen; do you recall whether or not Mr. 
Moore was delegated to design, sketch and design seals in 
the summer of 1935? A. As I recall we used Moore and 
all of our draftsmen on work of that type as one became 
available as the shop was not busy. 
#####**••• 

121 The Witness: We made seals for a number of 

122 years, and during that period many sketches were 
made by everybody. 

#***##**#• 

Q. Can you tell us whether or not those sketches, partic¬ 
ularly those in evidence here, were signed and dated by the 
particular parties who made them, or what was the practice 
of your department in that respect? A. We had no partic¬ 
ular practice on that. 

Q. The rough sketches that were made in your depart¬ 
ment were, or were not, generally, dated and signed? A. 
Speaking generally, T would say they were not; very fre¬ 
quently they were not even saved; as a matter of fact but 
few were saved. 

*#*##*** ## 
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349 Louis Schwitzer February 27th, 1935 

Mr. Harold T. Youngren, 

Chief Engineer, 

Olds Motor Works, 

Lansing, Michigan. 

Dear Harold: 

I have never had a reply to my letter of February 13th, 
in which I wrote you with regard to our carbon Duprene 
seals for water pumps. 

I would have been up to Lansing before this but unfor¬ 
tunately Mrs. Schwitzer, who knew you so well, was quite 
seriously ill, and passed away on February 18th. This of 
course has upset me somewhat and I probably will not be 
able to get away for some time. 

In the meanwhile in case you care to send us the blue 
prints, I believe Herman can take care of this in very good 
shape and submit to you our recommended design for the 
seals which we have developed and which work so success- 

fullv. 

•* 

With kindest regards, 

Sincerely yours, 

President 

ABC Schwitzer-Cummins Co. 

350 Olds Motor Works 

Lansing, Michigan 

Oldsmobile 
Six and Eight 

Mr. Louis Schwitzer March 4,1935. 

Schwitzer-Cummins Co. 

Indianapolis, Indiana 

Dear Mr. Schwitzer: 

Inclosed please find sectional drawings of our 1935 six 
and eight cylinder water pumps, which you have requested. 
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For the purpose of indicating our seal and recommended 
bearing construction, we have made the attached layout, 
our dwg. irA-100670, which is interchangeable with the 8- 
cylinder pump shown on your dwg. 405840. 

It is realized that the anti-friction bearing arrangement 
will probably be somewhat more expensive than your pres¬ 
ent plain bearing arrangement. However, the bearings used 
are production New Departure units which carry an attrac¬ 
tive price.' If any bearing changes are contemplated in 
your pump design we offer this arrangement for your con¬ 
sideration. 

Our purpose for the moment is to explain our seal con¬ 
struction and discuss the rest of the pump design which is 
in keeping with the best interests of the seal. 

The seal shown on our attached drawing is a standard 
part which we are now producing for a number of manu¬ 
facturers for various shaft diameters. The sealing washer 
is carbon, which runs on the cast iron pump body face. The 
sealing on the shaft diameter is taken care of by Duprene 
moulding which is held in contact with the back of the car¬ 
bon washer by the same spring that keeps the sealing sur¬ 
faces in contact. 

Lateral movement of the shaft, or wear on the sealing 
faces, is taken up by movement within the Duprene and 
there is no sliding along the shaft. 

Obviously, any automatic seal demands reasonably good 
bearings. While anti-friction bearing arrangement is rec¬ 
ommended, it is not necessary if plain bearings hold up 
satisfactorily. < 

Should you wish us to submit a similar layout using your 
plain bearings we will be glad to do so. Meanwhile, 

353 we would like to have your comments on the attached 
design. 

Very truly yours, 

MB/enc Schwitzer-Cummins Co. 

Chief Engineer 
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H. E. Winkler 
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April 2, 1935 

« 

Olds Motor Works 
Lansing, Michigan. 

Attention: Mr. N. L. Blnme 
Engineering Dept. 

Gentlemen: 

Permit us to refer to our letter of March 19th regarding 
Water Pump design. 

We are wondering if your Engineering Division has for¬ 
mulated any opinions on the design submitted. T^e are also 
wondering if it would be agreeable with you if we visited 
you regarding this matter sometime within thet next few 
weeks. 

Assuring you of our cooperation, we are 

Very truly yours, 

MB Schwitzer-Cummins Co., 

Chief Engineer 

355 Olds Motor Works 

Lansing, Michigan 
Oldsmobile 
Six and Eight 

Schwitzer-Cummins Co. April 3, 1936. 

Indianapolis, Indiana 

—Attention: Mr. H. E. Winkler— 

Dear Mr. Winkler: 

Your letter of March 19th was referred to our Design 
Engineering Department, which has the "water pump design 
in progress on which your water pump seal will fit quite 
nicely. 


62 


Our Mr. Thorne advises me that he will send you prints 
as soon as possible, which should be within the next few 
days. 

Am verv sorrv we have not looked after this sooner. 

Yours very truly, 

XLB-S N. L. Blume 

Engineering Department 

P. S. "Would suggest postponing your visit until you look 
over the new pump design Mr. Thorne is sending 
vou. B. « 

v 


356 Olds Motor Works 

Division of General Motors Corporation 
Lansing, Michigan 
Oldsmobile 
Six and Eight 

Mr. H. E. Winkler, Chief Engr., April 3, 1935 

Schwitzer-Cummins Co., 

Indianapolis, Indiana. 

Dear Sir: 

Your letter of March 19 in connection with Water Pump 
Seal was referred to my attention. We have been design¬ 
ing a pump specifically suitable for a similar type of seal, 
a print of which is enclosed herewith. In common with the 
seal showh, your seal also requires a balancing of fan and 
impeller thrust loads. This accounts for reversing the im¬ 
peller and the cost of ball bearings explains the use of 
bushings. 

It is my thought that you might prefer to have experi¬ 
mental work on your seal conducted on this experimental 
pump. Since the pump will be produced experimentally and 
patterns ban be easily modified, any suggestions involving 
changes which seem desirable in connection with your seal 
can be incorporated very easily. 
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Please advise me in this connection. With kindest per¬ 
sonal regards. 

Very truly yours, 

MAT/jc M. A. Thome 

cc: Mr. Blume Chassis Engr. 


357 [Drawing.] 

358 H. E. Winkler 

Olds Motor Works, 
Lansing, Michigan 


April lbth, 1935 


head pump 


Attention: Mr. M. A. Thorne 
Chassis Engineer 

Dear Mr. Thorne: 

This is in reply to yours of April 3rd. 

You are right, on a plain bearing mounted 
there are some problems involved between the balancing of 
seal pressure, pump thrust, and fan thrust. We note that 
you are taking your water in from the rear on your design. 
We are wondering if you did this on the assumption that 
the pump thrust is towards the inlet. If you did, you may 
be wrong, because the odds are that the pump thrust will be 
towards the inlet at low speed, then go to zero thrust at 
some intermediate speed, and at high speed clross and be 
away from the inlet. In the latter case the injipetus from 
the inrushing water outbalances the inlet suction. In other 
words, your pump design stands a chance of having both 
maximum pump thrust and fan thrust, riding on your seal¬ 
ing surface. 

Also such a condition would quite probably produce a lat¬ 
eral movement in the pump shaft which in the tjqje seal that 
you show is bad. We never could make the cork grip the 
shaft quite enough to eliminate the leak, and at the same 
time be pushed along by a spring, light enough not to cause 
undue wear on the sealing surface. 
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As a matter of fact the basis of the design of our seal 
shown on the attached drawing B-l00839 is to avoid this 
condition. The lateral movement in our seal is taken in 
the duprene molding, and therefore no wear out occurs at 
the sealing fit on the shaft. 

We use a carbon material for our sealing surface, which 
we have found to be very much superior to Celeron, hi-lead 
bronze, or anything else. It is the only material which 
359 will really run satisfactorily without lubrication. 

To avoid the possibility of having to carry quite a 
thrust on our sealing face, we have shown on our drawing 
a flange on the shaft, which might be produced by an up¬ 
setting operation or by some other method, which runs 
under ideal lubrication conditions and should take care of 
lateral movement very well. 

With this arrangement we go back to our seal and put 
real control conditions on the sealing surface. 

I plan to be in Lansing within a week or two, and will be 
happy to talk to you about our seal, and our experience in 
mounting it. As you know, we have been working away on 
this job for a long time. 

Meanwhile, so that you will have an idea of our construc¬ 
tion, I am sending to your attention one seal assembly in a 
V-8 impeller. This will indicate our construction and you 
of course can visualize similar parts in your impeller. 

With best regards, we are 

Very truly yours, 

ABC Schwitzer-Cummins Co. 

Chief Engineer 
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360 Oldsmobile Motor Works 

Lansing, Michigan 
Oldsmobile 
Six and Eight 

Mr. H. E. Winkler September 9,1935 

Schwitzer-Cummins Co., 

Indianapolis, Indiana 

Dear Mr. Winkler: 

On checking with our stock room this morning we were 
advised that the Water Pump Impellers as requi red on our 
No. 58834 are being shipped to you today. 

This letter is in reply to yours of the 5th to our Mr. 
Thorne. He is on his vacation at the present time. 

Very truly yours, 

PCP :nd Paul C. Potter 

Design Engineering 
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Sept. 


17, 1935 


C. J. Winkler 
Olds Motor Works 
Lansing, Michigan 

Attention: Mr. 0. Denkhans, 
Eng. Dept. 


Gentlemen: 

Subject: Order #68847 

The above order for 4-G90S191 water pump impellers will 
be fitted with Schwitzer-Cummins’ pump seals and will be 
delivered to you by Mr. Schwitzer about Sept. 25l:h. 

The delay was occasioned by the fact that it was neces¬ 
sary to make a pattern and we were unable to use samples 
sent us. 

Yours very truly, 

Schwitzer-Cummins Co., 
kc Works Manager 
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362 September 27th, 1935 

Louis Schwitzer 

Olds Motor Works, 

Lansing, Michigan. 

Attention: Mr. 0. Denkhaus 

Gentlemen: 

We hav^ sent you today the four water pump impellers 
equipped with the Schwitzer-Cummins carbon-duprene 
seals. When mounting these impellers on the pump shaft, 
please take care of the following: 

1. The end of the water pump shaft must be rounded on 
the corners so as not to cut it. 

2. A light grease or oil should be placed in the opening 
of the seal which slides on the shaft. 

3. This impeller and seal was designed for the shaft to 
come flush with the end of the impeller, and it should not 
be pushed any farther on the shaft, otherwise the four driv¬ 
ing lugs will be broken off the carbon sealing member. 

I am sure that you will be very pleased with the perform¬ 
ance of the seals as the many thousands of them which we 
have out in the field have given excellent results. 

The writer and Mr. Winkler probably will come up very 
soon to your plant to see how they operate, and discuss this 
matter further. 

Very truly yours, 

ABC Schwitzer-Cummins Co. 

President 
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APPELLEE’S EXBIBIT 



F (Olds Drawing March 14, 
55). 





























APPELLEE'S EXHIBIT G (Schwitzer-Cummins Drawing 

April 9, 1935). 
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APPELLEE’S EXHIBIT R (Beier 

July 22,1941). 


Patented Mj 22,1941 


2 ^ 50,348 


UNITED STATES PATENT OFFICE 

2£50448 

FLUID SEALING DEVICE 

Kart A. Beier. IadteitapoHe. lad, lajpmr to 
Schwitser-C ammins Company, TndtmnrnpoBs, 

In«L. » corpo rati o n 

Application September 8, 1936, Serial No. 99,763 
( CUm. (CL 288—2) 

This invention, relates to an improvement hi ment with the shoulder 18 as well as the barrel 
fluid sealing devices particularly adapted for use of the housing. 

in connection with water pumps or similar de- A flexible sleeve 18 is preferably formed of rub- 
vices having a shaft extending into a fluid cham- ber, synthetic rubber or a suitable rubber com¬ 

ber. As applied to a rotary shaft. It is adapted s position. It is provided with an enlarged ring 
to retain the fluid within the fluid chamber, and bearing against the inner surface of the cup 14 

eliminate or minimi* leakage from the fluid and an enlarged outer ring or flange of greater 
chamber about the shaft diameter bearing against the washer 18. A sec- 

The Invention resides in the provision of a fluid ond spring retaining member in the form of a 
seal employing a flexible sealing sleeve for per- 10 metal ring 17 lies against the inner surface of 
mlttlng longitudinal movement of the sealing the outer sleeve flange! to retain the spring IS 

members with all metallic parts, as well as the under tension against the cup 14. 

entire pump shaft out of contact with the fluid. The spring IS acts to maintain the washer IS 

and wherein the seal is also normally out of con- in sealing contact with the impeller II and the 
tact with the shaft 15 outer sleeve flange in sealing contact with the 

Another feature of the invention resides in the washer. Fluid is sealed from contact with the 
fact a mit of the seal is self-contained so shaft by reason of the several s e ali n g surfaces 

that it may be assembled and disassembled as a above mentioned. ■ 

unit For thi« purpose, the metallic parts and The seal, including the washer, sleeve and 
the rubber sleeve are so formed that the sleeve 20 spring retainers remain; stationary with the bear- 
snaps over and embraces the spring and Its re- Ing housing. For this purpose, the washer 18 is 
talner to prevent “exploding" of this unit of the provided with four radially extending lugs It 

seal under spring pressure. slidably mounted In the keyways 28 provided in 

Other features of the invention win be ap- the end of'the housing bearing. Said keyways 
parent from the following description and claims 25 permit free longitudinal movement of the washer 
and the accompanying drawing: relative to the bearing housing, said flexible sleeve 

Fig. 1 is a central Wyitnrftwai section through compensating therefor under tension of the 
a portion of a fluid pump showing the fluid seal. spring IS. 

Fig. 2 is a section taken on the Une 2—2 of Fig. It win be noted that in this form, as well as 
1. Fig. 3 is the same as Fig. 1 showing a modi- 30 the other modifications, there is no metalli c con- 
fled form of fluid seal. Fig. 4 is the same as Fig. tact between the seal and shaft, the rubber sleeve 
1 showing another modified form of fluid seaL being spaced therefrom. 

One form of the invention is illustrated In the The form of seal illustrated in Fig. 3 is similar 
accompanying drawing w h e r e i n there is shown to that above described except that the spaced 
a pump Impeller It-whleh may be keyed or other- 35 flanges of the rubber sleeve lit em b rac e and 
wise secured to an Impeller shaft II. said shaft snap over the spring re t a ining members 114 and 
being rotatably supported in the bearing hous- I IT. respectively, so as! to retain the spring I It 
ing 12. under compression. This provides a most coo- 

The fluid seal Is positioned within the bear- venlent self-containing unit for assembly, and the 

ing housing 12 and abut* the end of the 40 several parts of the seal are held together in 

It in sealing engagement therewith. Said seal such manner as to prevent "explosion" of the 
comprises a washer IS formed preferably at car- seal under spring tension This comprises one 
bon or a suitable carbon c o mp os iti on which free- of the most important and valuable features of 
ly surrounds the shaft 11 with one surface in the invention. 

nemiing engagement with the end of the 45 Another valuable feature of this modification 

18. Also freely surrounding said shaft and nor- lies In the fact that the spring I It is contained 

mally out of contact therewith there Is a metal within the sleeve III. as well as all other me- 

sprlng retaining m—whf in the form of a cup tainr, parts, such as the spring retaining members 

14 which baa a tight fit within the housing 12. 114 and I IT. This arrangement prevents the 

Said cup is formed with an outer flanged wan 50 fluid from contacting such parts, which, serves to 
extending over and spaced from an Inner shaft greatly Increase their life and serviceability, 

embracing tubular portion. The outer wan of Thus the spring causes pre ss u r e to be exerted 

the cup is provided with an outwardly extending against the outer flange of the sleeve III to force 

flange terminating In an enlarged portion of the it Into sealing engagement with the s h ou ld e r I IB 

bearing >vwi * >n y so as to bear in sealing engage- 55 of the bearing housing, the inner flange against 
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the washer IS and said washer against the bear- 2. Zh a fluid seal, a,self contained unit com¬ 
ing Impeller It. prising a flexible sleeve of* anmilar formation 

By means of the above described arrangement adapted to enclose a shaft, spaced resilient bo¬ 
ot the seal, flnld from about the Impeller It, or tegxal.flanges on said sleere, an annular spring 
from the fluid chamber In which It operates Is 5 retaining member concentric with said sleere and 
prevented from escaping or reaching the shaft, arranged to engagement with one of said flanges, 
bearing or metallic parts of the seeling device. a second annular spring retaining mem be r ar- 
Thls Is accomplished by the sealing contact be- ranged to engagement with the other of said 

tween the washer IS and end of the Impeller flanges and concentric with- said sleeve, said sec¬ 

ts. and also by the sealing contact between the 10 ond spring retaining member Including an ex¬ 
outer flange of the sleeve lit and shoulder III. tension thereon arranged to fit telescopically 
and the Inner flange and washer. within a portion of the first mentioned spring 

In the third modification Illustrated. In Fig. 4, retaining member so that said spring retaining 

the sleeve 2 lf Is provided with an enlarged flange members are as s o ci at e d with one another, and a 

which la engaged and- com pre ss ed under spring 15 spring disposed within said sleeve and between 
tension between the shoulder of the cup 214 and said spring retaining members and exerting an 

a corresponding annniar shoulder 211 farmed to. expanding force thereon far flexing said flanges 

the bearing housing and with an en- about their connections with said sleeve, said 

larged recess adapted to snugly receive -said flanges having sufficient resistance to such flex- 
sleeve. At the opposite end of the sleeve, there 20 lug action for retaining said sleeve, spring re- 
ls provided a flange of lesser diameter having a talnlng members and spring together as a unit, 

cupped surface compressed Into scaling contact- 3. in a fluid seal, a self contained unit com- 

with the inner surface of the washer IS. Inter- prising a flexible sleeve of anmilar formation 

mediate said flanges the rubber sleeve Is reduced adapted to enclose a shaft, spaced resilient In¬ 
to thickness to provide flexibility with an toward- 23 tegral flanges an said sleeve, expanding 
ly extending flange portion terminating to the located within the sleeve and acting between said 

last m e n t ioned Inner ring. Thus the rubber flanges for flexing said flanges about-their 0021 - 

sleeve may be flexed longitudinally of the shaft nectlons with said sleeve, said flanges having 

to take up wear or play of the sealing washer sufficient r es ista n ce to such flexing action for 

It, 1 30 retaining the sleeve and the said means together 

Within-the cup 214 there Is a metal flanged as a unit, 
ring 211 having an «wnii^ r sleeve portion sur- 4. In a fluid seal, a self contained unit com¬ 
pounding the tubular portion of the cup 214 from prising a flexible sleeve of annular formation 

which an outwardly extending flange portion ex- adapted to enclose a shaft, spaced resilient In¬ 
tends into contact with the toner flange of the 33 tegral flanges on said sleeve, a pair of annular 
sleeve. Within the cup 214. a spring 212 is pro- spring retaining members concentric with said 

vided. One end of said spring engages the cup. sleeve and arranged to- engagement with said 

and the other end thereof engages the flange of flanges, and a spring dlspoeed betwee n said spring 
the ring 217. retaining members and within said sl eeve, aid 

The flexibility of the intermediate portion of 40 spring acting through said retaining mem- 

the several sleeves freely permtta of longitudinal hers to flex said flanges about their connections 

va ri at ion s and misalignment of the washer, bear- with said sleeve, said flanges having sufficient re¬ 
tog surface and shaft without affecting thri r ils ta n ce to such flexing action for retaining 

sealing relation and without any fluid or metal- said sleeve, spring retaining members and spring 

lie contact with the shaft, and also without any 45 together as a unit. 

contact therewith by the rubber or rubber corn- 5 - A composite sealing element comp risi ng a 
position sleeve. longitudinally expansible and contractible chan- 

The Invention is: neled ring, a two-piece casing having radially ex- 

1. A composite sealing ele m en t comprising a tending side walls mounted within the sides of 
longitudinally expansible and contractible 30 *** nid rla « mnA having t ele a ro p tog cylindrical 
neled ring, a two-piece casing having radially ex- walls, and a coll spring having its opposite ends 
tending side walls mounted within the sides of engaging the side walls of said raring, 
the said ring and having telescoping cylindrical 6 - A composite sealing dement comprising a 
waHs. and a coil « pHTt g having Its opposite en ds longitudinally expansible and contractible chan- 
engaging the side walls of s»id the end of 55 neled ring, a two-piece casing having radially 

one of ryiirv jr^ i yttuning a r adially o»t- extending side walls mounted within the sides of 

wardly projecting wall to the aep- the said ring, and a coil spring having Its oppo¬ 
sition of the two parts of the by the ends engaging the side w alla of m id 

spring therewithal. KURT A. 
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Subject W? W£Bl PUMP WTH S0P!5IT?ttXUIC!ISiS SEIL & KB^3)SP1BXCS9 $£&KXH5 • 

* 

Qbjett a Laboratory end road toets of3»*pe vdth^nct bearings 


Istf factions 

A 6-cylXSder raised enter pusip ^fhorttyp# inccrporatirg n E*?.\toll b*ar- 
dug and SQ^adtnaixOtnembaa seal nd* rg^taand- on .10-24 wrier 5L-4^CQ-6K, typp ?, 
rf.th Index 4159* Oils coper sedan type 1 afaort antor pcqjps'asecbJy ,&*«90*lsa{A) 
r.tich used a bushing for the hearing* Thty- design box dot proved aatla^Vototy 
oa road tearU ,. „ 
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No. 8412. 


General Motors Corporation, Robert Schilling, 

Appellants , 

v. 

SCHWITZER-CUMMINS COMPANY, 

Appellee. 


APPELLEE’S BRIEF. 


COUNTER-STATEMENT OF CASE. 

The parties involved in this appeal may be ref erred to 
as follows: 

Appellants-plaintiffs: General Motors Corporation, Olds 
Motor Works, and the applicant, Robert Schilling^ his ap¬ 
plication succeeding the prior joint applicants, Ligtiian and 
Koehring. 

Appellee-defendant: Schwitzer-Cummins Company, and 
Kurt A. Beier, assignor of the interfering application. 

The Beier patent No. 2,250,248, issued July 22, 1941, on 
his application. Mr. Louis Schwitzer was active ip the de- 


2 


velopment as President of the defendant company. The 
Winkler patent and Schwitzer-Cummins or Winkler seal, 
Exhibit 4, is a prior seal patent owned by defendant. A 
third party, Samuel F. Dupree, was represented by counsel 
during the interference proceedings and was made a party 
defendant in this action, but discontinued the contest and 
, was discharged on plaintiffs ’ motion. 

August-November, 1935—Beier invention disclosed. 

September 8, 1936—Beier application filed. 

October 2, 1936—Dupree application filed. 

October 14,1937—Lignian and Koehring application filed. 

December 22,1937—The interference declared. 

March 8, 193S— Schilling’s application filed . 

November 7, 1939—Plaintiff’s witnesses testified before 
the Patent Office, no rebuttal. 

June 9, 1942—Plaintiffs’ witnesses testified before the 
District Court. 

This appeal emanates from an interference between de¬ 
fendant’s inventor Beier, General Motor’s joint inventors 
Lignian and Koehring and the third party Dupree. Schill¬ 
ing was subsequently made a party to the interference, his 
application being substituted by General Motors for the 
joint application of Lignian and Koehring. 

Defendant’s Beier application (Beier patent No. 2,250,348, 
issued July 22,1941) was filed more than a year before Gen¬ 
eral Motors caused a joint application to be filed in the name 
of Lignian and Koehring. In the meantime, a third party, 
Samuel F. Dupree, unrelated to either party here, filed an 
application. However, Dupree is no longer a contestant 
and is not here involved. 

The joint inventors Lignian and Koehring were engi¬ 
neers employed by General Motors to whom their applica¬ 
tion was assigned. They filed their application some months 
following the successful tests of the defendant’s seal here 
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involved, and about the time that plaintiffs’ Olds Motor 
Works went into production on their 1937 model car, in 
which this seal was incorporated. 

This interference was originally declared December 22, 
1937 between Beier, Dupree and the joint applicants, 
Lignian and Koehring. Lignian and Koehring, however, 
alleged conception of the invention at a date subsequent to 
the filing date of Beier, whereupon the Patent Of ace ruled 
that they must show cause why judgment should not be 
rendered against them. As a result thereof, General Motors 
filed another application on March 4, 1938, in the name of 
Robert Schilling, which is the application for which they 
are now seeking a patent. General Motors then brought a 
motion to substitute this newly filed Schilling application 
for their Lignian and Koehring application. Thus, when 
General Motors found that it was unable to acquire the 
invention through one pair of applicants, it tried another. 
(Appellants’ App. 15). 

Beier filed his application September S, 1936, arid during 
the course of its interference with other parties, General 
Motors, then having full knowledge thereof and b^ing fully 


used the 
Jh 4,1938, 


acquainted with the interference proceedings, ca 
Schilling application here involved to be filed Marc 
a year and a half later. The interference then p roceeded, 
resulting originally in a decision in favor of Schilling by 
the Examiner of Interferences, which decision was 
by the Board of Appeals, priority of invention being 
awarded to Beier. 

Plaintiffs filed with the Board a request for reconsidera¬ 
tion of their decision supported by a brief, prese 
same argument here presented. But the Board reaffirmed 
its decision on April 14, 1941, resulting in the gra 
Beier patent to defendant on July 22,1941. It is, therefore, 
significant that General Motors undertook to file its Schill- 
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ing application here involved only after it had become fully 
informed of the Beier application and the fact that its joint 
inventors Lignian and Koehring could not succeed. 


i History of Defendant’s Development. 

It is believed that the following facts have a bearing upon 
the issue, including plaintiffs’ assertions of employer- 
employee relationship and the prior Beier conception. 

The Schwitzer-Cummins Company is prominently known 
in the automotive industry, particularly in connection with 
its many years of specializing in the development, engi¬ 
neering and mass production of equipment for internal 
combustion engine cooling systems, including fans, water 
pumps and seals. An important part of the water pump is 
the seali It was the practice prior to the Schwitzer-Cum¬ 
mins seal development to employ an ordinary packing about 
the water pump shaft backed up by a nut which would have 
to be tightened periodically. When the packing became 
loose and worn, leakage would occur, resulting in the loss 
of expensive anti-freeze fluid, and in many cases loss of 
cooling fluid, resulting in burned out bearings, scored 
cylinders and the like. When packed too tight, the shaft 
would be worn and excessive resistance to the driving of 
the pump would result. 

Schwitzer-Cummins was the first to attack this problem, 
and in 1930 offered to the industry a heavy duty and expen¬ 
sive Sylphon seal (Ex. P). This was followed by a later 
development in 1934 resulting in the Winkler patent No. 
2,202,705 (Ex. 4). This latter Schwitzer-Cummins seal of 
the rubber sleeve type went into extensive commercial use, 
particularly in automotive water pumps. The rubber sleeve 
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gripped the shaft of the pump and rotated therewith, as 
distinguished from the seal here in issue being j:ree from 
the shaft and non-rotative. This seal comprise^ several 
component parts for assembly in a pocket formed in the 
impeller of the pump, whereas the seal here is unitary and 
self-sustaining so that it may be inserted as a unit in the 
bore of the pump housing through which the impeller shaft 
extends. 

The earlier Schwitzer-Cummins seal, Exhib 
proven so satisfactory and desirable by 1935 
Schwitzer sought to interest the Olds Motor Works in 
adopting it, as well as a new pump design with which it 
would best function. At that time the Olds Motor Works 
was using the old fashioned outboard plain bearing type of 
pump with a common packing. (Ex. C, D, 4pP e N e e’s 
App. 67). 


t 4, 
that 


had 

Mr. 


Beier Invention. 


Shortly after this Schwitzer-Cummins seal was developed 
in 1934, Mr. Schwitzer felt that the sale of a seal, apart 
from the impeller, would be greatly facilitated if the seal 
could be sold as a self-contained unit instead of as; a group 
of separate parts. He, therefore, gave his desigpiing en¬ 
gineer, Mr. Beier, the problem of developing a unitary seal, 
which could be handled, sold and installed as a unit. In 
the summer of 1935 and prior to October, such a unitary seal 
was invented by Beier, sketches being made as shown in 
Exhibits H, I and J, and drawings thereof made as shown 
in Exhibit K. (Appellee’s App. 71). This seal, as shown 
in Exhibit K , was of the character and form illustrated in 
Fig . 3 of the Beier application and patent. (Ex. R, Ap¬ 
pellee’s App. 74). 
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The form of Beier’s invention, as illustrated in Fig. 3 of 
the patent, embodied a rubber sleeve having a pair of op¬ 
positely disposed integral flanges at each end adapted to 
flex about their connections with the sleeve, but with suffi¬ 
cient resistance in their flexing action to retain the spring 
and spring retainers as a non-exploding self-contained unit. 
In addition to its unitary structure here involved, Beier 
added a metal casing surrounding the sleeve for holding in 
place a carbon washer. However, such additional feature 
is not in issue, although being shown in the drawings, Ex¬ 
hibit K. 


Defendant Offers Its Seal to Olds. 

In the spring of 1935 the Olds Motor Works, who were 
then using the old unsatisfactory packing, was approached 
by Schwitzer-Cummins in an effort to interest them in using 
its seal. Prior to February 13, 1935, Mr. Schwitzer talked 
to Mr. Youngren, the Olds Chief Engineer, about defen¬ 
dant ’s 4 4 Carbon-Dupreen seal for water pumps.’ ’ This was 
the so-called Schwitzer-Cummins or Winkler patent seal. 
In his letter of February 13, 1935 (Exhibit B, Appellee’s 
App. 57) to Mr. Youngren, he said: 

4 4 We have a good many thousand of them out in the 
field now and they are working with remarkable suc¬ 
cess.” 

On March 4, 1935, Olds sent to Schwitzer “sectional 
drawings of our 1935 six and eight cylinder water pump”. 
(Ex. D, Appellee’s App. 67). These drawings show the 
old-fashipned 44 outboard” type of water pump with a plain 
bearing and packing. However, the drawings gave the 
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desired dimensions for the Olds pump, whereupon 
Schwitzer proceeded to lay out a pump structure which 
would embody the Winkler seal mounted in the impeller. 
Schwitzer designed away from the “outboard’’ bearing and 
embodied a double row of ball bearvngs therefor, as shown 
in appellee’s drawing (Ex. E, Appellee’s App. 6f). This 
drawing was sent to Olds March 19, 1935 by Mr. Schwitzer 
with his letter of that date (Ex. B, Appellee’s App. 59), 
saying: 

“For the purpose of indicating our seal and recom¬ 
mended bearing construction, we have made the at¬ 
tached layout, our dwg. if A-100670, which is inter¬ 
changeable with the 8-cvlinder pump shown on vour 
drg. 405940. 

• ••••••• • 

“Our purpose for the moment is to explain! our seal 
construction and discuss the rest of the pump design 
which is in keeping with the best interests of the seal.” 

The Olds Motor Works then wrote to Schwitzer under 
date of April 3, 1935, (Appellee’s App. 62) enclosing their 
drawings (Ex. F, Appellee’s App. 69) with the statement: 

“We have been designing a pump specifically suit¬ 
able for a similar type of seal, a print of which is en¬ 
closed herewith.” 

A comparison of the Olds drawing, Exhibit F , with 
Schwitzer’s drawing, Exhibit E, shows that Olds had 
adopted Schwitzer’s pump design with the compact hous¬ 
ing and bearing, the seal being mounted in the impeller 
hub, but instead of adopting Schwitzer’s suggestion of the 
double row ball bearings, Olds then preferred a “plain” 
bearing. Schwitzer thereupon wrote them April 10, 1936 
(Appellee’s App. 63), calling their attention to problems 
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would embody the Winkler seal mounted in the impeller. 
Schwitzer designed away from the “outboard” bearing and 
embodied a double row of ball bearings therefor, jas shown 
in appellee’s drawing (Ex. E, Appellee’s App. 67). This 
drawing was sent to Olds March 19, 1935 by Mr. ^chwitzer 
with his letter of that date (Ex. B, Appellee’s App. 59), 
saying: 

“For the purpose of indicating our seal and recom¬ 
mended bearing construction, we have made the at¬ 
tached layout, our dwg. #A-100670, which is inter¬ 
changeable with the S-cylinder pump shown, on your 
drg. 405940. 

• ••••••• • 

“Our purpose for the moment is to explahj our seal 
construction and discuss the rest of the pun^p design 
which is in keeping with the best interests of jhe seal.” 

The Olds Motor Works then wrote to Schwitzer under 
date of April 3, 1935, (Appellee’s App. 62) enclosing their 
drawings (Ex. F, Appellee’s App. 69) with the statement: 

“We have been designing a pump specifically suit¬ 
able for a similar type of seal, a print of which is en¬ 
closed herewith.” 

A comparison of the Olds drawing, Exhibit F, with 
Schwitzer’s drawing, Exhibit E, shows that Olds had 
adopted Schwitzer’s pump design with the compact hous¬ 
ing and bearing, the seal being mounted in the impeller 
hub, but instead of adopting Schwitzer’s suggestion of the 
double row ball bearings, Olds then preferred a “plain” 
bearing. Schwitzer thereupon w*rote them April 10, 1936 
(Appellee’s App. 63), calling their attention to problems 



8 


which would be involved in their design, and submitting 
to them a new drawing (Ex. G, Appellee’s App. 70) em¬ 
bodying a plain bearing, but placing the Winkler seal in 
the impeller in place of the spring pressed packing of the 
Olds drawing. This letter by Schwitzer discussed the en¬ 
gineering problems involved, and the reasons for the recom¬ 
mendation. 

The following September 9th, Olds forwarded to 
Schwitzer four of their water pump impellers to be fitted 
with the Winkler seal, but apparently Schwitzer-Cummins 
found it necessary to make new impellers as they “were 
unable to use samples sent us” (Appellee’s App. 65). 
These were forwarded to Olds September 27th with full 
instructions as to how the Winkler seal was to be mounted 
in the impeller, lubricated and otherwise handled. (Ap¬ 
pellee’s App. 66). 

In the meantime Beier had invented a/nd made a drawing 
of the unitary self-contained seal here in issue, as shown 
in Exhibit K and Fig. 3 of the Beier patent. (Appellee’s 
App. 74). But the Schwitzer-Cummins Company was not 
in production thereon, and, therefore, was not ready to 
offer Olds a seal of this character. On the other hand, the 
Winkler seal was in production, was well established and 
proven, and, therefore, it was recommended at this time to 
Olds. (Appellee’s App. 30, 31). 

On October 2,1935, Mr. Schwitzer went to the Olds plant 
in respect to the testing of the Winkler seal which he had 
forwarded on to Olds for that purpose. There he had a 
conference with Mr. Thorne and Mr. Schilling relative to 
the testing of the impellers which had been sent to them 
September 27th. During that conference the construction 
of the pump was discussed, particularly as to cost and man¬ 
ufacture, resulting in Schwitzer being advised that for man¬ 
ufacturing purposes they preferred to have a through 
bore bearing in the pump housing, and to mount the seal 
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in such bore instead of in the impeller, as this -would save 
several operations in forming the necessary pocket in the 
impeller and in boring the housing. At the same time the 
matter of design and cost of double row ball bearings w r as 
discussed. (Appellants’ App. 104; Appellee’s App. 25-30). 

Mr. Thorne, appellants’ engineer, testified some four 
years after the conference, that he “probably” disclosed 
to Mr. Schwitzer at that time a drawing embodying a seal 
of the structure here involved. (Appellants’ App. 100). 
Mr. Schwitzer denies that any drawing of such a, seal was 
shown to him at that time, but on the other hand, he was 
given a blue print, Exhibit A, which is not denied and is 
evidenced by the Olds stamp thereon, “Requisition Oct. 2, 
1935—destroy all others”. Mr. Schwitzer recollects that 
he was taken to the drafting room and shown this drawing 
and then waited around impatiently because he was flying 
and concerned over the weather, while the drawing was re¬ 
moved from the drafting board and this blue print, Exhibit 
A y made from it. (Appellee’s App. 25, 54). 

By means of this drawing, Mr. Schwitzer recalls that the 
discussion at that time did not involve the seal Structure, 
but had to do with the fact that the production engineers of 
Olds, in order to save expense, objected to the f;eal being 
mounted in the hub of the impeller. They wanted to pro¬ 
vide the housing of the pump with a through bore and a 
double roiv of ball bearings, mounting the seal in the bore 
of the pump instead of the impeller. This raised questions 
involving considerable discussion, as to the construction of 
the pump and particularly the use of the ball bearings which 
were first suggested by Schwitzer, his drawing, Exhibit E. 

At that time Mr. Schwitzer told Thorne that the seal 
could be mounted in the bore of the housing. He said: 

“• * * it could be done, as we had worked on similar 

designs, particularly on seals which would be sold to 
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the trade as a unit * # * . We discussed this type of 
seal quite in detail # * # .” (Appellee’s App. 25). 

No doubt, Mr. Schwitzer had in mind the Beier seal. Ex¬ 
hibit K. 

Mr. Schwitzer took the drawing, Exhibit A, back with 
him after waiting for it to be blue printed, for the purpose 
of embodying the same dimensional pump structure shown 
therein in a pump design embodying a through bore with 
the seal in the bore and the double row ball bearings. This 
drawing, Exhibit A, was dated September 18, 1935, the 
conference being had October 2nd, and plaintiff’s drawing, 
Exhibit 2, being dated October 15th. 

Upon returning, Mr. Schwitzer was confronted with the 
problem of redesigning his pump structure to provide a 
through bore with the Winkler seal therein. At that time 
the Beier seal had not been developed or sufficiently tested 
to warrant the Schwitzer-Cummins Company offering it 
to Olds. They could not afford to offer a customer, for 
production use, a seal that had not been fully and completely 
tested. For that reason, Mr. Schwitzer had a new layout 
of a pump structure made, with the through bore, double 
row ball bearings in accordance with the Olds dimensions 
of Exhibit A (it being noted that Ex. A followed Schwitzer’s 
earlier proposed structures, Ex. G). In the lower half of 
this layout he showed the Winkler seal embodied in the 
impeller, but in the upper half thereof he showed how the 
Winkler seal could be mounted in the through bore of the 
housing. His first drawing thereof is dated October 15th 
(Ex. L, Appellee’s App. 72), and his second drawing is 
dated October 17th (Ex. 6, Appellants’ App. 177), the latter 
being sent to Olds with his letter of that date (Ex. 5, Ap¬ 
pellants’ App. 175). In this letter Mr. Schwitzer refers 
to the visit he had with Olds regarding “our Carbon- 
Dupreen water seals and pump design”. This letter, 
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Exhibit 5, indicates that no other type of seal was disclosed 
or considered October 2, 1935. He refers to the proposed 
pump structure as showing: 

“• * * the pump housing with a straight thru bore 
and the seal pressed into this bore contained in a 
metal housing. This gives you the straight bore 


desired. 


“Please let us have your comment on tpis, and I 
also am interested to know how the sample s^als which 
we sent you are working out.” 

While this general pump structure that he Submitted 
followed that shown in the Olds drawing, Exhibit A, given 
him October 2nd as to dimensions, that drawing, in turn 
followed the Schwitzer design of pump, Exhibit! E. 

The tenor of this letter and the activities between the 
parties at this time show that their negotiations con¬ 
templated only a vendor-vendee relationship, i. e., SJchwitzer- 
Cummins to manufacture and sell to Olds their w^ter pump 
seal and possibly their impeller, in the same njanner as 
they sell to any other customer. 

On October 24, 1935, Olds wrote to Schwitzer, acknowl¬ 
edging receipt of the drawing, Exhibit 6, and advising that: 

“lam sending you today layout and detail drawings 
of a water pump with your type of seal. Instead of 
adopting the seal proposed on your drawing fe-102005, 
we have redesigned it somewhat/ 7 (Ex. 7, Appellants’ 
App. 179). 

, But in respect to this water pump layout referred to, 
Olds was particularly interested in the pump stricture as 
distinguished from the seal, stating in the above letter 
that: 
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“The main advantage of our design is that the pump 
can be disassembled by pressing on the rear face of 
the pump shaft. The clearance between impeller and 
body is smaller than the clearance in the seal, so that 
the impeller will rest on the body and permit removal 
of the pump shaft without damaging the seal. ,, 

Olds then asked Schwitzer “to advise us if you have 
any objections against this design” and “to furnish us 
with the following parts”. At the same time Olds advised 
that a purchase order for the seals would follow separately. 
With this letter certain blue prints were sent by Olds 
which Schwitzer received, showing a seal mou/nted in the 
through bore of the pump housing. 

Under later instructions from Olds, these blue prints 
were destroyed, and the original drawings from which 
they were taken were later revised by Olds in accordance 
with the Schwitzer seal and drawing, Exhibit N of Novem¬ 
ber 6, 1935 (Appellants’ App. 249). There is no evidence 
as to thd disclosure of the blue prints accompanying Olds’ 
letter of October 24th. These drawings were superseded 
by revised drawings here in evidence made in accordance 
with defendant’s drawing of the Beier seal, Exhibit N, 
with the stamped notice thereon, “Destroy all others.’’ 

After a study of the drawings (not produced in evidence) 
received October 24th, Mr. Schwitzer immediately advised 
Olds on October 28th (Ex. 14, Appellants’ App. 191) that: 

“While you are saving some machine work on the 
pump body, there will enter other complications. The 
assembly of the seal in the pump housing is going to be 
quite a problem, as it will be hard to hold the two brass 
cups together under spring pressure and insert the 
rubber between these cups and the housing. We also 
do not believe that you have left enough room between 
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the end of the brass cup and the shield of the bearing 
as the rubber is going to be compressed, ana as it gets 
older, it might compress more which will very quickly 
take up the clearance between the bearings.’[ 

This indicates that the seal shown in the drawings of 
October 24th, was of such a character that it presented 
“quite a problem” for assembly in the bore of the pump 
housing and, therefore, could not have been a sell-contained 
non-explosive unit. There would otherwise have been no 
occasion for Mr. Schwitzer to so state in his letter written 
at that time with the drawings before him. 

Other than by the testimony of General Motors’ drafts¬ 
man Lewis given before the District Court seven years 
later, there has been no evidence presented as to what was 
disclosed in the original blue prints. No evidence as to 
such showing was presented to the Patent Officel 


awing, Ex- 
f 73) is the 


Defendant’s Drawing, Exhibit N. 

The seal shown in the Schwitzer-Cummins drfc 
hibit N, (Appellants’ App. 249; Appellee’s App|. 
earliest disclosure as between Olds and Schwitzer-Cummins 
of a seal coming within the claims here involved, ^o designed 
as to fit into the particular pump structure adopted by the 
Olds Company. This seal is reproduced in Fig. 4 of the 
Beier patent as a modified form of the Beier earlier in¬ 
vented seal , as shown in Exhibit K and Fig . 3 of his patent. 

After the Olds Company received the Schwitzer drawing, 
Exhibit N y showing the Beier seal of Exhibit Ky designed 
to meet the form and specifications of the proposed Olds 
pump housing, a purchase order for six of said seals was 
issued to Schwitzer-Cummins by the Olds Company. (Ex. 
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16, Appellee ’s App. 77). Scbwitzer-Cummins manufactured 
six seals according to its drawing, Exhibit N, and shipped 
them to the Olds Motor Works, following the same course 
and proceeding as bad previously been followed in respect 
to its Winkler seals sent for test in September. These 
seals were sent to Olds November 11, 1935 (Ex. 22), and 
put under test November 29, 1935 as the ^Scbwitzer- 
Cummins seal” (Ex. 18, Appellee’s App. 78). 

Upon receipt of defendant’s drawing, Exhibit N, and the 
six seals, i on November 26, 1935 the Olds Company erased 
from their layout the seal structure originally shown and 
incorporated therein this Scbwitzer-Cummins seal struc¬ 
ture. Thus, Exhibit 2, while dated October 15, 1935, bears 
the notation “Seal revised 11-26-35”. (Appellants’ App. 
165). 


Customary Vendor-Vendee Proceedings Followed. 

The Schwitzer-Cummins Company was at that time and 
had for many years engaged in the sale of its various prod¬ 
ucts, including pumps and seals, to automotive manu¬ 
facturers, including General Motors, but such products 
had to be designed and dimensioned for each particular 
customer and experimental units supplied for testing before 
entering into quantity production. For example, if 
Schwitzer-Cummins endeavored to sell a water pump or 
a fan to an automobile manufacturer, it was first neces¬ 
sary to obtain the specifications of the engine to be equipped, 
consult and collaborate with the engineers as to the par¬ 
ticular application, make special drawings of the article to 
meet the specific requirements, and then build experimental 
units according to the particular specifications and design, 
and supply such experimental units for test. The manu¬ 
facturer would then place the proposed units under test 
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and during the testing might cause them to be redesigned 
or redimensioned to meet conditions as would develop in 
the testing. This usual procedure was followed in this 
instance. After the experimental units had been thoroughly 
tested and approved, the units were ready to b4 supplied 
in large quantities. 

Schwitzer-Cummins Company was endeavoring to sell 
Olds their pump and seal, or at least the seal if Olds made 
its owm pump. The correspondence and drawings passing 
back and forth between the parties w T as part of t|ieir effort 
to arrive at a new and satisfactory pump for the Olds 
engine and a suitable seal for that pump, all constituting 
Schwitzer-Cummins’ products. The collaboration in re¬ 
spect to the seal here in issue was the same as th^ir earlier 
collaboration in respect to the Winkler seal. As to the 
Winkler seal, experimental units wrere built up In experi¬ 
mental impellers designed to meet the requirements of the 
Olds pumps and motors and sent to Olds for testing in 
September. Similarly, the Beier seals in issue were made 
up and sent to Olds for testing in November, finder the 
provisions of the standard General Motors purchase order 
(Ex. 16, Appellee’s App. 77). The testing continued 
during the early spring of 1936. 

Following the first purchase order, a number of addi¬ 
tional purchase orders were received between November 
1935 and August 1936, for the purchase of many sets of 
seals and 358 different parts thereof. (Ex. 15, Appellants’ 


App. 193.) 

According to the provisions of the purchase orders, Ex¬ 
hibit 16, Olds agreed that all changes of dies, tools and 
patterns, due to its change of design or specifications, “shall 
be paid for by the Buyer.” It was optional with Schwitzer- 
Cummins to charge Olds for changes made from time to 
time, as w r ell as the experimental test seals, pr include 
such expense in its price for production seals! Accord- 
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ingly, it did not bill Olds, the Buyer, until it learned that 
the production seals would not be purchased from Schwit- 
zer-Cummins, which occurred in August, 1936. Thereupon 
according to the purchase order, Schwitzer-Cummins 
rendered a statement covering the cost of the seals and 
parts, and added the cost of such changes as Olds required 
from time to time in the dies, tools and patterns, as well 
as the drafting cost involved therein. This resulted in 
Schwitzer-Cummins rendering the invoice, Exhibit 15, in 
the amount of $415.28. It covered production of a sub¬ 
stantial number of seals and parts, and included the draft¬ 
ing cost due to changes required by Olds from time to time 
($24.00), the special mold charges ($17.84), sale(s and 
administrative expense ($44.96), and a ten per cent profit 
($32.60). 

Precisely the same procedure and billing, including said 
charges and payment, wrould have occurred in respect to 
the earlier patented Winkler seal or any other Schwitzer- 
Cummins product, wherein the customer required dimen¬ 
sional changes and redesigning to meet its particular needs; 
and required changes made from time to time for the 
purpose of its own testing of the product in its engines. 
Therefore, there was no unusual or different relationship 
created between the parties resulting from this particular 
transaction. There was no “meeting of the minds,” such 
that defendant proceeded in the nature of plaintiffs’ em¬ 
ployee, or such as could have caused plaintiffs to proceed 
with the transaction on that theory. This alleged employer- 
employee relationship was never suggested during the inter¬ 
ference or prior thereto, but was first asserted for the 
purpose of this 4915 suit. 

The facts and working relations of the parties do not 
support plaintiff’s newly created theory of shifting its 
burden of proof to defendant at this late date, based upon 
the doctrine of employer-employee relationship. 



17 


SUMMARY OF ARGUMENT. 

1. Plaintiff Schilling was the junior party in i:he Patent 
Office interference by a year and a half, General Motors 
filing the application after the interference was declared 
in substitution for a previously filed General Motors ap¬ 
plication upon which it found that it could net succeed. 
The Board of Appeals awarded priority to Beier on the 
ground that Schilling had not satisfactorily proven what 
he originally disclosed in the revised drawings upon which 
he relied, or that they originally disclosed the unitary non¬ 
exploding structure of the seal prior to Beier’s disclosure 
thereof to Schilling. The Board reaffirmed its findings 
upon request for a reconsideration. The Patent Office there¬ 
upon granted the patent to the defendant. No new evidence 
was presented to the District Court other than the originals 
of the blue print drawings that w’ere before t[he Patent 
Office, supplemented by the Lewis testimony ajs to what 
they originally disclosed before being erased aijid revised. 
The District Court was not impressed therewith and con¬ 
curred in the findings of the Patent Office, irrespective of 
whether or not the originals of the drawings ^before the 
Patent Office, and the testimony of Lewis relative thereto 
was admissible. 

2. The recent decision of this Court in Abbott & Abbott 
Machine Co. vs. Shepherd & The Clark Thread Qo., decided 
December 31, 1&12 (-r7903), is applicable to the above 
issue, wherein the court said, after reference to the Patent 
Office finding: 

“The District Court’s similar finding, set forth 
above, is based on like reasons. Although a contrary 
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one might be sustained * * * we cannot say that the 
finding made both by the Board of Appeals and by 
the District Court was not supported by sufficient evi¬ 
dence or that it constituted an abuse of discretion/ ’ 

As to the credibility of the new witness Lewis in respect 
to reconstructing the drawings after a lapse of nearly seven 
years, and who testified in open court, we quote the follow¬ 
ing from the above cited case: 

“Credibility is largely for the trial court’s deter- 
mination. In this case the record is not such that we 
can say there was error in refusing to give full 
credence to the evidence favorable to Abbott.” 

3. While the District Court admitted for the purpose of 
the trial the testimony of Lewis and Exhibits 43, 47 and 51 
(which were merely original tracings, blue prints of which 
were in evidence before the Patent Office), and such testi¬ 
mony and exhibits were before the court in reaching its 
findings and conclusions, it concluded that the same “should 
not be admitted in evidence because they were readily 
available to the plaintiffs and were in effect suppressed or 
withheld from the interference proceeding,” following 
Boucher Inventions v. Sola Electric Co., 131 Fed. (2nd) 
225, 227; App. D. C. (decided June 30, 1942), decided a 
few weeks! after the District Court had admitted this ev¬ 
idence, and wherein this court held: 

* Boucher’s action in resting his case before 
the Patent Office on his untested Exhibit B, withholding 
the tested Exhibit AR until the trial in the District 
Court, would raise serious question whether in the 
peculiar circumstances, the latter should have been 
received in evidence, # * 
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There, as in this case: 

“* * * at the oral argument the only explanation 
which was offered for this unusual conduct was that 
counsel appearing here had not acted before the Patent 
Office, and his associate who presented the matter there 
may have failed to submit the tested exhibit through 

oversight or inadvertence. The explanation is not con- 

_ • • _ * # * 

vincmg. 

“The practice under Section 4915 as well as within 
the Patent Office itself, contemplates a full disclosure 
to that office, so far as is reasonably possible, particu¬ 
larly in relation to models, exhibits, drawings, etc. 
• • • it does not contemplate the suppression or the 
withholding of evidence so readily available and of 
such importance as was Exhibit AR or oversight of 
such glaring proportions.” 


But the District Court found, after full consideration 
thereof, that even if these exhibits and Lewis’s testimony 
were allowed in evidence, the judgment of the Court would 


still be Tor the defendant. 


4. There was no testimony before the Patent Office as to 
the original disclosure of the drawings (Exhib .ts 2, 9, 11 
and 12) prior to their revision duplicating the Beier seal, 
Exhibit N. Of the four witnesses produced before the 
District Court, Thorne gave no testimony relative thereto. 


Plaintiff Schilling admitted that the drawings pould only 
be reconstructed from recollection assisted by spme erased 


lines, such as he could see. Winkler gave no testimony 


relative thereto, testifying only as to a letter (Ex. 20) 
which he wrote nearly seven years before and wljich speaks 
for itself, and from his mere recollection over ^hat period 
of time. Lewis was the only witness testifying positively 
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as to Lis recollection of the drawings before revision, going 
back nearly seven years. Winkler and Lewis were the 
only witnesses not testifying before the Patent Office, al¬ 
though available to plaintiffs at that time, Lewis being 
then and still in the employ of General Motors. 

5. The recollection of Lewis and Schilling as to the said 
drawings before revision disclosing a seal coming within 
the issue, is contrary to the documentary proofs, letter 
exhibits 7, 14 and 20, as well as the defendant’s record 
herein. 

6. The efforts of Schilling and Lewis to reconstruct the 
revised drawings by reference to “some” erased lines 
thereon, such as were visible, are negatived and made un¬ 
reliable by applying the test to a similar reconstruction of 
the numbers appearing at the lower right hand corner of 
each drawing. If the numbering could be so erased that 
the original number could not be discernible or recon¬ 
structed, the same would apply similarly to the drawings. 

7. But, in any event, Beier had conceived, drawn and 
disclosed the invention as shown in Exhibit K and Fig. 3 
of his patent, prior to the earliest date of conception claimed 
by Schilling, Beier’s earlier invention being established as 
prior to October, 1935, or several weeks after the drafts¬ 
man Moore entered defendant’s employ July 15, 1935, as 
supported by the records. Beier diligently pursued the 
development of the invention until the first seals were 
made early in November and ultimately successfully 
tested. 

8. The doctrine of ancillary invention is not here involved, 
since it must be predicated upon proof that Schilling 
originated and disclosed to defendant “the general 
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principles or plan” of the unitary self-contained non¬ 
explosive feature. This plaintiffs have not established. 
For the same reason, there is no employer-eniployee rela¬ 
tionship here involved, since there is no evidence that 
General Motors employed defendant to work f|>r it on this 
seal or make this particular seal for it in accordance with 
its “general principles or plan” in respect to embodying 
the non-explosive self-contained unitary feature. On the 
contrary, the usual vendor-vendee relationship existed be¬ 
tween the parties wherein General Motors purchased from 
Schwitzer-Cummins experimental seals designed to fit into 
its pump structure. (Gallagher v. Hastings 21 App. D. C. 
88; Moody v. Colby 41 App. D. C. 248.) 
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ARGUMENT. 

Weight of Patent Office and District Court Decisions. 

The Board of Appeals in reviewing the evidence and the 
Examiner’s decision, properly and correctly awarded 
priority of invention to Beier and reaffirmed its decision 
upon Schilling’s request for reconsideration, on the ground 
that Schilling had not established possession of the inven¬ 
tion, its “general principles or plan” or disclosed to de¬ 
fendant prior to the date the invention was fully disclosed 
by defendant in the drawing submitted to plaintiffs Novem¬ 
ber 6, 1935, Exhibit N. (Appellants’ App. 29, 38). 

Plaintiffs are now relying upon testimony, which was 
available but not before the Patent Office, of one or two 
employee witnesses testifying before the District Court 
as to changes made in plaintiffs’ original drawings nearly 
seven years ago, and whose credibility did not so impress 
the Court or carry such thorough conviction as to warrant 
the Court in finding for the plaintiffs, and the Court was 
not in error in refusing to give full credence to such 
evidence. 

The Board of Appeals rejected the Examiner’s finding 
in respect to the lack of proof of Beier’s conception, draw¬ 
ing and disclosure of the invention in the summer of 1935, 
evidenced by the drawing, Exhibit K, but, on the contrary, 
said: 

“ There is certain evidence to support this position. 
However, we believe it is not necessary to consider 
such evidence,” (Appellants’ App. 32.) 

indicating that the Board was impressed with the proof 
of Beier’s earlier conception, Exhibit K. 
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The District Court upon hearing additional evidence by 
appellants’ witnesses in open court, concurred in the find¬ 
ings and conclusions of the Board, awarding priority to 
Beier, the Court basing its decision upon all the evidence, 
both that adduced in the Patent Office and the new evidence 
introduced at the trial. The Court after hearing appel¬ 
lants’ witnesses, rendered its decision irrespective of its 
ultimate conclusions as to the Lewis testimony and Ex¬ 
hibits 43, 47 and 51. Lewis’s testimony and these exhibits 
were before the Court who held in respect thereto that: 

“• * * even if allowed in evidence, the judgment of 
the Court would still be for the defendant, Schwitzer- 


Cummins Company.” (Appellants’ App 


in 


The Court at the trial admitted the testi: 
witness Lewis and Exhibits 43, 47 and 51, buj 
the case with such testimony and said exhibit 
concluded that they “ should not be admitted 
wherefor it is evident that the Court gave full c 
thereto in reaching its final judgment. 

The Patent Office, upon finally determinin 
inventorship in Beier, from which no appeal 
issued letters patent involving the claims here 
the Schwitzer-Cummins Company July 22, 194 
No. 2,250,34S (Ex. R; Appellee’s App. 74). 


mony of the 
in deciding 
s before it, 
evidence,” 
onsideration 


Be: Appellants’ Statement of Points. 

As to appellants’ first point, there appeals to be no 
special circumstances in this case which should in any 
w T ay affect the usual weight attached to “the finding made 
both by the Board of Appeals and by the District Court,” 
or that such finding “constituted an abuse of discretion.” 


251) 


priority of 
was taken, 
in issue, to 
1, as patent 
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(Abbott and Abbott Machine Company vs. Shepherd and 
The Clark Thread Company, App. D. C., Dec. 31, 1942). 

As to the appellants’ second point, the court did not 
exclude the testimony of Lewis or Exhibits 43, 47 and 51, 
but admitted them for the purpose of the trial, apparently 
giving them full consideration, but holding that they: 

“should not be admitted in evidence • • * but even 
if allowed in evidence the judgment of the court would 
be for the defendant.” (Appellants’ App. 251, 255)— 
Boucher Inventions v. Sola Electric Co., App. D. C.— 
131 Fed. (2nd) 225, 227). 

As to the third point, both the Patent Office and the 
District Court concurred in their findings that Schilling had 
not established the conception of non-explodability of the 
seal in his drawings sent to Schwitzer October 24, 1935 ,— 
the Patent Office holding that: 

“We believe that Schwitzer first disclosed that idea 
to the Motor Company rather than the reverse. Also, 
while it may be that the parts illustrated in Schilling’s 
Exhibit 2 would have this function, that does not neces¬ 
sarily follow, in our opinion.” (Appellants’ App. 33); 

and the court finding that: 

“Plaintiffs have failed to establish that they first 
disclosed the invention in issue to defendant • * • the 
first disclosure * * * being established as the disclosure 
of defendant Schwitzer-Cummins Company to plain¬ 
tiffs.” (Appellants’ App. 254; Abbott & Abbott Mach. 
Co. vs. Shepherd & The Clark Thread Co., supra) 


As to the fourth point, to support the doctrine of ancillary 
invention, plaintiffs must first establish Schillings concep- 



tion and disclosure to defendant of “the general principle 
or plan of the invention,’’ i. e., a seal of this character 
which is “a self-contained unit” and will not explode. 
Both the Board of Appeals and the District Court concurred 
in finding that no such conception or disclosure had been 
established ( Moody v. Colby, 41 App. D. C. 24^-). 

As to the fifth point, there was no evidence before the 


Patent Office establishing employer-employee relationship 
between the parties, and no additional or new evidence was 
before the District Court to establish such relationship, 
the burden being upon the party invoking such doctrine. On 
the contrary, the correspondence, Exhibit B, and the 
purchase order, Exhibit 16, as well as the established 
practice in the industry, indicates that the parties were 
collaborating solely as Buyer and Seller. Plaintiffs had 
not conceived or disclosed the “general principles or plan 
of the invention” here in issue. ( Gallagher vs. Hastings, 


supra.) 

The Issue. 

The invention involves an improvement upon defendant’s 
earlier Winkler seal, whereby the rubber sleevte embraces 
and retains the other parts as a “self-contained unit’ 7 hav¬ 
ing retaining flanges that would flex, but still resist explod 
ing, wherefore the structural details of the seal, in distin 
guishing from the prior art, are critical, and ijiay not be 
generalized. Defendant having definitely established pos¬ 
session of the invention and its disclosure to plaintiff on 
November 6th and there being ample evidence of its posses¬ 
sion, thereof prior to October 2,1935, as shown in Exhibit 
K, plaintiffs in an effort to establish their conception and 
disclosure of the invention to defendant October 24, 1935, 
rely upon the recollection of one or two of its employee 
witnesses: 
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(a) Nearly seven years after plaintiffs’ drawings liad 
been revised in the light of defendant’s drawing, Exhibit N, 
followed by the testing of the numerous seals manufactured 
by defendant. 

(b) Nearly seven years after plaintiffs’ witnesses had 
received, tested and worked with such seals manufactured 
by defendant. 

(c) After the witnesses had become imbued with the 
structural characteristics of defendant’s seals through 
several years of testing and production. 

(d) After they had been influenced and guided by the 
decision of the Board of Appeals. 

It is shown by the correspondence and records that 
plaintiffs followed defendant’s specific seal structure (Ex. 
N), as evidenced by revisions of their drawings (Nov. 26, 
1935) to accord therewith. The letter of October 24, 1935 
(Ex. 7) from plaintiffs to defendant does not suggest that 
plaintiffs then had any conception of the invention or that 
it was disclosed in the accompanying drawings. The letter 
(Oct. 28th; Ex. 14) from defendant to . plaintiffs , is indic¬ 
ative of the fact that the invention was not present in 
these drawings. The letter (Nov. 6th; Ex. 20) from de¬ 
fendant to plaintiffs, distinguishes the invention , Exhibit N, 
from the disclosure of said drawings. The letter (Nov. 7th; 
Ex. 21) from plaintiffs to defendant, was plaintiffs’ ac¬ 
ceptance of the particular features involved in this inven¬ 
tion as proposed by defendant in its Exhibit N. 

Plaintiffs take issue with the conclusion of the court 
that: 

“The testimony of plaintiffs’ witness, Charles Lewis 
and plaintiffs’ Exhibits 43, 47 and 51, should not be 
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admitted in evidence 


• • • 


but even if allowed in 


evidence, the judgment of the court would 
defendants.” 


be for the 


It will be observed, however, that said Exhibits 43, 47 
and 51 are identical with Exhibits 9, 11 and 12 before 
the Patent Office, the latter being merely blue prints of 
the former. Also, as suggested in plaintiffs’ brief, their 
witness Winkler supplied the missing link, and his testi¬ 
mony was given full consideration by the court. This is in 
answer to Paragraph 1 of plaintiffs’ “Summary of Argu¬ 
ment.” 

As to plaintiffs’ second paragraph in its summary, their 


testimony therein referred to did not stand uncontradicted. 
The record before the court, including defendant’s testi¬ 
mony before the Patent Office, was contradictor thereto. 
No evidence was produced by plaintiffs which called for 
further evidence on behalf of defendant beyond that which 
was already before the court in the Patent Office records, 
particularly Exhibits 7, 14, N and 20. 


Sequence of Events. 


following 


It is believed that the record bears out thq 
sequence of events bearing upon this issue. 

Defendant was endeavoring to sell its cojnmercially 
established and successfully operating Winkler seal to the 
Olds Motor Works, and possibly the pump and parts thereof 
in the normal course of its business, since atj that time 
Olds was using an out dated pump and seal as evidenced by 
Exhibits C and D. (Appellee’s App. 67). 

The Winkler seal involved a number of separate parts 
which had to be assembled, one in respect to 
by one who knew how the parts fitted together. 


the other, 
Defendant 


I 

I 
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felt that it would be a decided advantage in the sale of 
seals to develop one which was a non-exploding, self- 
contained unit to be sold in the form of a “capsule.’’ But 
at the time of negotiating for the sale of quantity production 
seals to Olds, such a unitary seal had not been finally 
developed and tested sufficiently to offer it to customers, 
such as Olds, for production purposes. (Appellee’s App. 
25-28). 

During the negotiations relative to the Winkler seal, 
then the only seal in production, Beier was put to work on 
the problem, and in the summer of 1935 and prior to 
October 2, 1935, he invented a seal having a flanged sleeve 
and which was a non-explosive, self-contained unit, as in 
Exhibit K and Fig. 3 of his patent, Exhibit R. (Appellee’s 
App. 28-30). 

Prior to October 1935, defendant sent to Olds four 
impellers with the Winkler seal installed, after an inter¬ 
change of drawings wherein defendant embodied the 
Winkler seal in a pump of its design (Ex. B, C, D, E, F and 
G; Appellee’s App. 67-70). 

October 2, 1935, Mr. Schwitzer called on the plaintiffs 
about the testing of the seals furnished, whereupon he was 
advised that they preferred a pump having a through tore 
with a double row of ball bearings and that the seal should 
be mounted in the through bore of the pump housing instead 
of the impeller. A general discussion of such an arrange¬ 
ment followed. (Appellee’s App. 25). 

Plaintiffs then gave Mr. Schwitzer blue prints, Exhibit A, 
which apparently was the latest drawing of the Olds pro¬ 
posed pump structure and seal, and while it still had the 
seal in the impeller, it did show the double row ball bear¬ 
ings and give the general design and dimensions of the 
pump. (Appellee’s App. 25, 26) 

Mr. Schwitzer returned with Exhibit A and designed a 
pump in accordance therewith, showing the Winkler seal 
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mounted in the through bore of the housing as in Fig. 1 
of the Beier patent. This drawing (Ex. 6) wa$ sent to 
Olds on October 17, 1935. (Appellee’s App. 27, 31.) 

The Beier seal of Exhibit K was accordingly designed 
to be mounted in this same through bore pump housing of 
Exhibit 6, as shown in Fig. 3, of the patent in suit. (Ap¬ 
pellee’s App. 74). 

But instead of adopting the pump housing, as ii Exhibit 
6, and Figs. 1 and 3 of the patent, Olds had by iphat time 
redesigned their pump structure and sent a blue print, 
Exhibit 2, to Schwitzer on October 24th, together with 
“detailed drawings of a water pump with youtype of 
seal/ 1 setting forth the advantages of this n^w pump 
design. (Ex. 7; Appellants’ App. 179). 

Mr. Schwitzer immediately advised plaintiff that the seal 
shown in those drawings would not work successfully be¬ 
cause of the difficulty of installing it in the pump housing 
due to the seal not being unitary. He again suggested that 
plaintiffs use the only then commercially provep and ac¬ 
cepted Winkler seal. (Ex. 14; Appellants’ App. 191). 

But Olds thereupon insisted that since their own design 
of “pump housing is quite attractive from the machining 
standpoint ,” they wanted Schwitzer to sell them six seals 
that would fit into their particular pump housing. The 
correspondence shows that what Olds then waited was 
that particular design of pump housing because it was 
“attractive from the machining standpoint.” (Ex. 17; 
Appellants’ App. 197). 

Since defendant could not furnish Olds a salisfactory 
seal as shown in the drawings of their pump for the 
reasons expressed in its letters, Exhibits 14 and 20, Beier 
redesigned his previously invented seal, Exhibit K, (Fig. 3 
of the patent) to fit into the particular shape of the bore 
of plaintiffs’ pump housing and within the limited space 
provided therefor. This resulted in the particular shape 



30 


of the seal, as shown in Fig. 4 of the Beier patent, a draw¬ 
ing thereof being prepared and sent to plaintiffs November 
8, 1935 (Ex. N). This proposed seal was approved by 
plaintiffs (Ex. 21), whereupon six such seals were manu¬ 
factured and sold to Olds under their purchase order, 
Exhibit 16. 

Thus, it came about that Beier designed the particular 
outer shape and appearance of the seal shown in Exhibit N, 
Fig. 4 of the patent, as distinguished from Exhibit K, 
Fig. 3 of the patent. 


Plaintiffs’ Testimony. 

It seems reasonable that the recollection by plaintiffs’ 
witnesses of the critical seal structure of nearly seven 
years ago, may have been considerably influenced by the 
numerous drawings, experimental seals, experimental work 
and seal production involved, all having the same general 
appearance and characteristics of the first six seals 
furnished by defendant in accordance w’ith defendant’s 
drawing, Exhibit N, November 6, 1935. It is reasonable 
that the witnesses, all but Winkler, being employees of 
General Motors, may be confused and led into believing 
after all these years that the seal originally embodied in 
its pump drawings was substantially like that of defendant’s 
seals disclosed and furnished to it in November. 

Each of these witnesses had a good deal of contact with 
the seals irepresented by Exhibit N, and manufactured by 
defendant in November of that year. A large number of 
seals (Ex. 18) of this same design were furnished by de¬ 
fendant to plaintiffs between November 1935 and August 
1936. They were worked on, worked over, tested, revised, 
changes made here and there by these witnesses during 
this time. Now, nearly seven years later, they are not 
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pointed 
iffs had 
no at - 


testifying as to what was submitted to defendant \October 
24,1935, but they are testifying as to what defendant sub¬ 
mitted to them in November. 

It is enlightening to note that no snch testimony was 
given by any of these witnesses before the Patent Office, 
some four years after the invention, instead of seven years, 
as before the district court. 

Even after Beier testified that the drawings in Evidence 
as Schilling’s Exhibits 2, 9, 11 and 13, were not the draw¬ 
ings received by defendant October 24, 1935, and 
out that these exhibits were revised after plaint\ 
received Exhibit N and in accordance therewith 
tempt was made by plaintiff to then adduce any proof in 
rebuttal as to the original disclosures. 

After plaintiffs were fully aware of this fact, which they 
should have realized at the time they first took their testi¬ 
mony, no rebuttal testimony was offered. If at ttfat time, 
four years after the event, plaintiffs’ witnesses did not or 
were unable to testify as to the original disclosure of those 
revised drawings, it is unreasonable to assume tljat their 
recollection could be any better three years later, other 
than as prompted by this litigation. 

Lewis was not a newly discovered witness. While he 
testified for the first time before the District Court, he 
was available before the Patent Office. But plaintiffs 
thought so little of the testimony he may have given at 
that time that it was merely stipulated in the reqord that 
the witnesses Lewis and Anderson: 


• • 


if called upon to testify, would testify that 
they made and could identify drawings bearing their 

___ i l • 1 i it ^ 


names as draftsmen as being made and com 
the dates on the drawings.’’ 


pleted 


on 


Why did plaintiffs offer no rebuttal testimony, or call 
Lewis to the stand if it was to their interest that He testify 
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as to the original disclosure of these drawings? It was 
made clear by Beier’s testimony that these drawings had 
been revised. They each show on their face that they had 
been revised after receipt of defendant’s drawing, Exhibit 
N. 

Plaintiffs profess surprise. We say that there was no 
surprise, and there was no excuse for plaintiffs not offer¬ 
ing such evidence to the Patent Office so that those 
tribunals could have considered and ruled upon plaintiffs’ 
present assertions. 


Revision “A” of November 26, 1935. 

It may i be noted that the important and main revision 
“A” of the drawings is dated November 26, 1935. It was 
this first revision which involved erasure and redrawing 
the seal to conform with defendant’s Exhibit N, as well 
as the actual seals made by the defendant, both being sent 
to plaintiffs prior to November 26th. The fact that no part 
of any of the drawings is identified hy “A ” is indication 
of the fact that it was a general and substantial revision. 

Thus, on Exhibit 9,43 (Appellants’ App. 185) the revision 
“B” is indicated on the drawing by the letter “B” in a 
circle directed to the 30 degrees chamfer. But revision 
“A” is not directed to any such specific feature. Similarly, 
on Exhibit 12, 51 (Appellants’ App. 189) the letter “B” 
within a circle is so located as to show a dimensional change 
to 3/8ths. Since Exhibit 2 only bears the “A” revision, 
and identifies no part on the drawing, such revision was of 
a general over all character. 

This is evidence of the fact that the first revision “A” 
was a general over all revision of the seal, whereas the 
following revision “B” pertained to a specific change as 
indicated. 
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Change of Numbering. 

As further evidence that erasures in the original draw¬ 
ings (Ex. 43, 47 and 51) may not be relied upon to recon¬ 
struct the seal as originally shown, or to refresh the recol¬ 
lection of Schilling and Lewis, the renumbering of the 
drawings at the lower right hand corner should be observed . 
It is admitted that the original drawing numbers have 
been erased—the experimental numbers being “revised’’ to 
give the production numbers. 

Careful examination of these numbers by holding the 
tracing to the light, magnifying or infra-red X-ray en¬ 
larged prints thereof (Ex. 61, 62 and 63) definitely estab¬ 
lish that these erased lines (or figures) cannot b§ observed 
or reconstructed. 

It results, therefore, that wherein the erasure^ and “ re¬ 
vision’ ’ of the original numbering cannot be observed or 
reconstructed, similarly the erasures and ‘‘revisions’’ of 
the original drawing of the seal itself cannot be recon¬ 
structed. This was admitted by Schilling who testified only 
as to “some” of the erased lines that he could “\see.” 


Plaintiffs * Witness Thorne. 

The testimony of this witness, both in the Pa tent Office 
(Nov. 7, 1939) and before the district court (June 10,1942) 
concerning events in October, 1935, does not es tablish the 
original structure of the seal disclosed in the drawings sent 
to defendant by plaintiffs October 24, 1935. 

On the contrary, Thorne’s testimony merely tends to 
support defendant’s contention that the discussion between 
Schwitzer and the witness October 2, 1935 and the subject 
of said drawings sent to plaintiff October 24th had to do 
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only with the structure of the pump embodying the through 
bore housing and particularly the double row of ball 
bearings,—as distinguished from a seal embodying the imr- 
vention in issue. 

Thus, this witness continuously emphasized the pump 
structure in that: 

“The important difference was the use of the double 
row ball bearings with integral shaft, or more properly 
the shaft being the inner element of the ball bearing, 
designed to carry the fan hub and impeller. 

“• * * the design is worked up to make production 
costs and cost of castings as low as possible.’’ (Ap¬ 
pellants’ App. 100, 101). 

He continues to testify that: 

“This W inkl er seal, of course, does not show the 
double row ball bearing construction which is shown 
in Schilling Exhibit 2, • • * 


“Of course, the seal shown in Schilling Exhibit 2 
was designed primarily to fit with the double row ball 
bearing and shaft, and also to make machine operations 
simpler and less expensive on the casting.” 


“We particularly wanted to get a reduced length of 
water pump and fan blade assembly; * * * 

“The ball bearing was the most important element, 
permitting us to reduce the over-all length of this 
unit.” (Appellants’ App. 102, 103). 

He was then asked if the placement of the seal had any¬ 
thing to do with the shortening of the pump unit, but he 
did not recall that particular feature, saying: 
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“I don’t recall the effect of that particular feature 
at the moment.” 


He went on to say that: 

“It gave us an opportunity to get prac 
straight through bore with only the single lar 
eter for the seal itself”; 

and that he remembered that Mr. Schwitzer: 


tically a 
ger diam- 


11 * * • 


th 


was particularly interested in seeing 
row ball bearing and shaft assembly, and 
enthusiastic about that element of the de 
wanted to know particulars about the avails 
the bearing”; 


and that: 


n • 


e double 
yas very 
^ign, and 
bility of 


* when we were discussing the desigp, I told 
him (Schwitzer) that I was not sure whether it would 
be possible for us to use this double row bah bearing 
and the new design of pump because there was un¬ 
doubtedly an added cost of roughly forty-fiv^ or fifty 
cents.” (Appellants’ App. 101). 


Thus, it is apparent that plaintiffs’ interest was primarily 
in developing a pump of shorter length embod 
through bore and double row ball bearings, rather than 
any particular seal construction. 


October 2nd Conference. 

Mr. Thorne testified that Schilling disclosed to 
time in September, 1935, a pump structure and 
near as I can remember it being noted that he 


him some 
seal “as 
was testi- 
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tying nearly seven years later, and that Schilling worked 
on it after “the middle of the year 1935,” the seal being 
“similar to the seal that was manufactured and sold by 
the Schwitzer-Cummins Company.” (Appellants’ App. 
113, 114). 

But there is no evidence as to Schilling’s September seal 
construction, or that plaintiffs were in possession of such 
a seal at the time of Mr. Schwitzer’s visit October 2nd. 
Mr. Thorne is not sure of it. He was testifying concerning 
this vi^it four years later, when he said that he showed 
Mr. Schwitzer either this layout (Ex. 2) t( or a previous 
layout and at that time “I probably showed him sketches 
or layouts.” (Appellants’ App. 99, 100). This was denied 
by Mr. Schwitzer in his testimony, which was supported 
by the fact that instead of being given a copy of the drawing 
Exhibit 2, he was at the time given “a previous layout,” 
the drawing, Exhibit A, which did show double ball 
bearings, but an entirely different type of seal. It, no 
doubt, was the seal of Exhibit A, a different seal from that 
in issue, that was designed by Mr. Schilling and disclosed to 
Mr. Schwitzer October 2nd. 

On cross examination he was asked whether he was posi¬ 
tive that it was the drawing, Exhibit 2, that he showed to 
Mr. Schwitzer, and he said: 

iC \No, I would not say positively this is the drawing 
I showed him.” (Appellants ’ App. 117). 

Now the evidence shows that Mr. Schwitzer was given 
at that time “a previous layout,” Exhibit A, which does 
show the double row ball bearings and a seal which, no 
doubt, was Schilling’s seal design. It is evident that this 
was the drawing given Schwitzer since it was stamped on 
its back with the notation “Requisition Oct. 2, 1935.” (Ap¬ 
pellee’s App. 26). Exhibit A is dated September 16, 1935, 
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which is in line with Mr. Thorne’s testimony that Schilling’s 
drawing “was made in September or at least a month, 
probably six weeks” before the October 15th date of Ex¬ 
hibit 2. 

There is no doubt but what Exhibit A was the 1 ‘ previous 
layout” which Thorne showed to Mr. Schwitzer at that 
time, since it embodied the double row ball bearings, and 

“The ball bearing was the most important element, 
permitting us to reduce the over-all length of this 
unit.” (Appellants’ App. 103). 


In view of the above, Mr. Thome not only was not posi¬ 
tive that he disclosed the seal in issue to Mr. Schwitzer on 
October 2nd, but the tenor of his testimony is that what¬ 
ever was shown to Mr. Schwitzer at that time was of the 
character disclosed in Exhibit A involving the double row 
ball bearings and quite a different type of seal. 

We find nothing in Mr. Thorne’s testimony w^ich bears 
out or supports plaintiff’s contention that the drawings in 
question were not materially revised or only ^lightly so 
November 26th, or which throws any light upon th|e question 
as to what the original disclosure of those drawings on 
October 24th may have been. The Thorne testimony is 
devoid of any support of plaintiffs’ contentions, but, on 
the contrary, his testimony tends to support the concurring 
findings of the Patent Office and the District Court. 

Plaintiffs’ Witness Schilling. 

The plaintiff, applicant Schilling, gave his tes fimony be¬ 
fore the Patent Office November 7, 1939, a little over four 
years after sending certain drawings to defendant October 
24, 1935. His testimony at that time was to the effect that 
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their exhibits 2, 9, 11 and 12 were the drawings which were 
sent to Schwitzer-Cummins on the above date. There was 
no suggestion in his testimony (or any testimony on his 
behalf) before the Patent Office that they had been revised 
to show the precise seal structure which defendant com¬ 
municated to plaintiffs November 6th (Ex. N), and which 
were manufactured by the defendant and sent to the plain¬ 
tiffs November 22, 1935. 

Furthermore, after Beier gave his testimony pointing 
out that said drawings had been revised and were not the 
drawings received by Schwitzer-Cummins October 24th, 
plaintiffs made no attempt to correct and explain this earlier 
testimony of the applicant. No rebuttal testimony was 
taken in respect thereto. 

It was nearly three years later before the District Court 
that plaintiffs first sought to make some explanation con¬ 
cerning the revised drawings. To this end, although being 
at all times well aware thereof, applicant testified merely 
from his recollection after nearly seven years as to these 
revisions. But this w T as only the applicant’s recollection 
after a considerable lapse of time, unsupported by any 
documentary evidence. His present recollection is contrary 
to the record before the Patent Office, particularly the con¬ 
temporaneous correspondence, Exhibits 7, 14 and 20. 


Schilling’s Patent Office Testimony. 

Like the witness Thorne, applicant testified and the corre¬ 
spondence shows that plaintiffs were primarily interested in 
the pump structure, leaving the seal to defendant as an ex¬ 
pert. Schilling testified that: 

“We wanted especially to simplify the machining 
operations in the pump body since we were introducing 
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a ball bearing at the same time and had to (jut all cost 
out that we could.” (Appellants’ App. 47). 

The drawing, Exhibit 2, he said “was made by O. L. 
Anderson on October 15, 1935.” (Appellants’ App. 47). 
But Anderson was not called to testify. Schilling testified 
that he showed this drawing or some other drawing to Mr. 
Schwitzer at the time that Schwitzer was at the Olds plant 
October 2, 1935, but if, as he testified, Exhibit 2 was made 
on October 15, 1935, it must have been something else he 
showed to Mr. Schwitzer. All that he can say a^out it is: 


a 


IWin: 


1 As far as I can recall that was the dra 
at the time, although it probably was not quit\e 
but it showed all the elements in the same 
(Appellants’ App. 61). 


finished, 
relation.” 


ig he saw 


We fail to see how it was possible to have shown Mr. 
Schwdtzer the drawing, Exhibit 2, even in an janfinished 
state, since Schilling testified that it w^as made on October 
15th. Mr. Schwitzer was shown Exhibit A, which “was not 
quite finished.” 

When asked on cross examination if he would still say 
that Mr. Schwitzer saw Exhibit 2, he testified: 

“That is my recollection. It is possible, however, 
that he saw the drawing that was made previously to 
this time by Mr. Johnson.” 


But neither such drawing nor Mr. Johnson were 
He further says: 


produced. 


“I certainly don’t recall the date October 2, and my 
recollection was that Mr. Schwitzer’s visit was nearer 
to the date of his letter of October 17.”; 
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and “That is as I recollect .” He then admits that 

“It may not have been Exhibit 2, but the previous 
drawing as I mentioned before. But it is my recollec¬ 
tion that we discussed the seal design of that nature 
and actually had a sketch of it by that time.” (Appel¬ 
lants’ App. 62). 

That is about all we find of interest in applicant’s testi¬ 
mony before the Patent Office. He did send some drawings 
to the defendant on October 24, 1935, with his letter, Ex¬ 
hibit 7. i That is admitted. But they obviously were not 
the drawings which he represented them to be in his testi¬ 
mony bij reference to Exhibits 2, 9,11 and 12. 

When it comes to any disclosure of the seal in issue to 
Mr. Schwitzer on October 2nd, he is quite hazy about that 
and he does not recollect whether on October 2nd he showed 
him a drawing made October 15th or some earlier uniden¬ 
tified sketch, and all that the discussion was about was a 
seal design “of that nature.” 

Of course, the facts as brought out in the case do indi¬ 
cate that what was presented to Mr. Schwitzer at that time 
was the drawing or sketch in evidence as Exhibit A and 
which bears the plaintiff’s stamp “Requisition Oct. 2, 
1935,” having been made a few weeks before, September 
18, 1935. This drawing Exhibit A as well as Exhibit 2, 
was made by 0. L. Anderson who w’as never called to 
testify. 


Schilling’s Testimony before the Court. 

Nearly three years later applicant testified before the 
court by way of explaining the revisions, testimony which 
should have been before the Patent Office in rebuttal , pro- 
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vided, of course, that this theory of plaintiffs had been 
thought of by that time. 

The first suggestion in applicant’s testimony that the 
drawings had been revised, is found in his testimony before 
the court. (Appellants’ App. 65). He was aske4 to point 
out all the changes in Exhibit 43, if he could recall them. 
(Appellants’ App. 68). After having pointed ojit to the 
Court “what changes he sees,” the Court said: 


a • • • 


but 


You know what was rubbed out, 
could see it from the drawing itself. 

* * THE WITNESS: No not without some 
fort, or enlarging it. 

“THE COURT: A lay person can see s 
has been rubbed out, but a lay person could notj 
was on there at first. 

“THE WITNESS: No, not unless he wa^ 
with it. 

“THE COURT: Unless he was told by 
change that had been madef 

THE WITNESS: That is 
App. 69). 


nobody 

sjpecial ef- 

smething 
see what 

familiar 

you the 

right.” (Appellants’ 


The witness then admitted in respect to interpretating 
the revisions in Exhibits 9, 43, that: 

“I will have to say there that a lay persojo. can see 
the original lines but he cannot see in which way they 
were connected 

When asked whether a draftsman could discern the 
changes made, the witness said. 

“He could see the lines had been on there, but which 
lines connect to which, he could not be sure.T (Their 
App. 69). 
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Thereupon he was asked if an engineer in inspecting Ex¬ 
hibit 43 could “see from the erasures what the original 
form of rubber had been. ,, The witness then admitted that, 
“There are a number of possibilities that he could recon¬ 
struct.” 

Therefore, this attempt at this late date to reconstruct 
these drawings finally came down to a matter of memory, 
after nearly seven years. The witness finally said: 

“Yes, anybody who had worked on it at the time 
could refresh his memory by looking up those erased 
lines and reconstruct what the part had been. ,, 

The only ones who could do that apparently were “Mr. 
Thorne and Mr. Lewis.” (Appellants’App. 70). But Mr. 
Thorne gave no testimony relative thereto. There is not a 
word in any of Mr. Thorne’s testimony about these revi¬ 
sions. Apparently he was unable to reconstruct these draw¬ 
ings by refreshing his memory from mere erasures that he 
could see. 

The applicant Schilling then presented an illustrative 
sketch (Ex. 44) which represented his recollection, of what 
this drawing showed before revision. He did this 11 from the 
old lines visible on Exhibit 43.” What it would have been 
if he had gone further and reconstructed it from old lines 
which may have not been visible, is entirely unknown, and, 
as herein pointed out, undoubtedly there were old lines so 
erased or drawn over as not to be visible. That is evi¬ 
denced by reference to the revision of the drawing number 
at the lower right hand corner, where the original number 
was erased and a new number placed on the drawing in 
such a manner that the erasure is not discernible. (Ap¬ 
pellants’ App. 71, 74; Appellee’s App. 6). 

In respect to Exhibit 47, he testified: 

“Yes, there is evidence of erasures and some of the 
old lines are still visible on the paper”; 
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he makes it clear that not all of the old erased lines are 
visible. (Appellants’ App. 77). 

Again in respect to Exhibit 51, he said: 

“• * * you can also see some of the erasures and some 
of the original lines,” 

but he does not go so far as to say that you can iee all of 
the erasures and all of the original lines, which are neces¬ 
sary to reconstruct the drawing. (Appellants’ App. 81). 

He has to consult his memory after all these y^ars, and 
no doubt influenced by all that has gone on in th|e way of 
later drawings and seal structures, as well as this litigation. 
Thus, he said: 

“By looking at the drawings, Exhibits 43, 47 and 51, 
and Exhibit No. 2, and finding (some of) the original 
and now erased lines on these drawings and consulting 
my memory , I am able to reconstruct the original shape 
of all the parts and the way they were assembled to 
form the seal.’’ (Italics ours; Appellants’ App. S3). 

Therefore, we see that in this last desperate effort of 
plaintiffs to prevail, they endeavored to establish their 
October 24, 1935 disclosure by evidence which neither the 
Patent Office nor the district court could accept as suffi¬ 
ciently conclusive. Plaintiffs’ theory was obviously predi¬ 
cated upon following some of the erased lines , but not all , 
coupled by depending upon memory after nearfy seven 
years as to how the lines would be connected up. (Appel¬ 
lants’ App. 69). 

The Board of Appeals was fully justified in its finding, 
that: 

“Schilling has not satisfactorily proven what he dis¬ 
closed in these drawings to Schwitzer.” (Appellants’ 
App. 32). 
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And the court was similarly justified in its finding that: 

“8. Plaintiffs have failed to establish that they first 
disclosed the invention in issue to defendant, Schwitzer- 
Cummins Company, or its assignor, Kurt E. Beier. 

“9. The earliest date that plaintiffs have established 
as their being in possession of the invention in issue 
and as the invention of Robert Schilling is November 
26, 1935.” (The revisions being dated November 26, 
1935). 

Plaintiffs* Witness Lewis. 

The witness Lewis was not called to testify before the 
Patent Office even though the drawings upon which plain¬ 
tiffs relied showed on their face that they were revised 
subsequent to the time they received defendant’s drawing 
and seals. He was not called upon to testify as to what they 
disclosed originally before revision. After defendant’s 
testimony to the effect that defendant had not received these 
drawings on October 24th, noting that they had been later 
revised, neither Lewis nor any other witness was called by 
plaintiff in rebuttal. The proper time and place for Lewis’s 
testimony was at least in rebuttal before the Patent Office. 
That was only four years after the event. The Patent Office 
was deprived of considering such testimony m awarding 
priority and granting the patent. 

Lewis was then and at all times has been employed as a 
draftsman by General Motors. His testimony after all 
these years is simply too perfect and exact. This would 
indicate that he was testifying not from his recollection of 
changes he made in the drawings seven years ago, hut rather 
from his recollection of the construction of the seal which 
he had many times observed amd drawn on and after No¬ 
vember 26,1935, up to the present time. 
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Mr. Thorne did not testify as to the showing of the draw¬ 
ings prior to November 26th. He was not asked to recon¬ 
struct the drawings, although he was called to testify both 
before the Patent Office and the district court. Even the 
applicant, plaintiff Schilling, could not be positive and ad¬ 
mitted that he was reconstructing the drawings merely from 
his recollection based upon some of the erased lines, such 
as he could see. But Lewis was well prepared to give a 
precise reconstruction. If he had given this testimony a 
short time after the revisions and before the numerous simi¬ 
lar drawings and seals had gone through his hands and 
affected his memory and before the years of litigation, his 
testimony based upon his recollection assisted by tbe draw¬ 
ings may have had some force. The Court observed this 
witness on the stand, but in view of the finding, apparently 
was not impressed or convinced. His credibility wds largely 
for the lower court’s determination, but he apparently could 
not give full credence thereto. (Abbott md Abbott Ma¬ 
chine Co. vs. Shepperd & The Clark Thread Co., sijpra.) 


Other Draftsmen Not Called. 

Exhibit 2 was drawn by 0. L. Anderson who also was the 
draftsman who drew Exhibit A. But Anderson was not 
called as a witness at any time. Lewis did not draw the 
seal structure of Exhibit 2 and, therefore, it would not seem 
that Lewis would be as qualified to testify as to the original 
drawing on October 15th as would have been the draftsman 
Anderson. We wonder, therefore, why Lewis was eventu¬ 
ally called upon to sustain plaintiffs’ burden of proof in¬ 
stead of or in addition to Anderson. 

We further wonder why Lewis was not corroborated by 
J. P. McEwing who checked his original drawings of Ex¬ 
hibits 9,11 and 12 (43, 47 and 51) before they werfc revised. 
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It would seem that McEwing would know wherein they were 
revised since he originally checked them. It is also noted 
that J. H. Alfin O’Ked these drawings at the time they 
were originally made, but he was not called as a witness. 

The Lewis testimony, if admissible, stands uncorrobo- 
rated. Schilling’s testimony is too indefinite and inclusive 
to be corroborative. Those who were in a position to have 
known something about the original showing on these draw¬ 
ings were Anderson, McEwing and Alfin, but none of them 
were ever called as witnesses. They certainly would have 
been called if they could have corroborated Lewis. 


The Witness Winkler. 

Plaintiffs in their brief point to Winkler as the witness 
who supplied the missing link to prove their case, but he 
was available before the Patent Office. Plaintiffs knew 
about him at the time of the Patent Office testimony, and 
only called him to testify about the letter which he wrote 
nearly seven years before, Exhibit 20. Winkler, after the 
five years that he had been disassociated from the seal busi¬ 
ness, was asked to construe the meaning of his letter which 
speaks clearly and precisely for itself. As chief engineer 
of the Schwitzer-Cummins Company in 1935, he had charge 
of many developments and products. In that capacity he 
must have written many letters dealing with many drawings 
and engineering problems. It is, therefore, believed that 
it is safer to rely upon the statements contained in the let¬ 
ter than upon the writer’s interpretation and construction 
thereof some seven years later. But even accepting Mr. 
Winkler’s interpretation of his letter, it remains that he 
had nothing to say as to the construction of seal shown in 
plaintiffs’ drawings as of October 24, 1935 so far as the 
embodiment therein of the invention in issue is concerned. 
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CONCLUSION, 

1. Upon analysis, the testimony of each of the fonr wit¬ 
nesses when reviewed in the light of the record and ex¬ 
hibits, fails to establish with sufficient certainty ahd credu¬ 
lity that plaintiffs’ drawings embodied this invention before 
their revision , as found by the Board of Appeals and the 
District Court. 

2. Beier’s proofs that he had conceived, made drawings 
and disclosed the invention prior to October, 1935, ip equally 
if not more definitely established by the production of the 
original drawing, Exhibit K, and record proof (reference 
to Moore’s diary and Schwitzer-Cummins records) of the 
date thereof; diligently proceeding to the actual production 
of the seals early in November. 

3. Plaintiffs having failed to establish that Schilling was 
the first to possess and disclose to defendant the “general 
principle or plan” of the invention, their new theory (not 
suggested to the Patent Office) of ancillary invention and 
employer-employee relationship is not well grounded or sup¬ 
ported by the record. 

Respectfully submitted, 

RALPH G. LOCKWOOD, 
DWIGHT B. GALT, 

Attorneys for Appellee. 
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CLAIMS REMAINING OF THOSE SET VP IN 
COMPLAINT AND INVOLVED IN 
SCHILLING-DUPREE-BEIER 
INTERFERENCE 

Count 3. In a fluid seal, a self-contained unit compris¬ 
ing a flexible sleeve of annular formation adapted to en¬ 
close a shaft, spaced resilient integral flanges on said 
sleeve, expanding means located within the sleeve and act¬ 
ing between said flanges for flexing said flanges about 
their connections with said sleeve, said flanges having 
sufficient resistance to such flexing action for retaining the 
sleeve and the said means together as a unit. (Claim 3 
of Beier patent.) 

Count 4. In a fluid seal, a self-contained unit compris¬ 
ing a flexible sleeve of annular formation adapted to enj 
close a shaft, spaced resilient integral flanges on sai 
sleeve, a pair of annular spring retaining members con| 
centric with said sleeve and arranged in engagement wit 
said flanges, and a spring disposed between said sprin, 
retaining members and within said sleeve, said spring actr 
ing through said spring retaining members to flex sai^i 
flanges about their connections with said sleeve, saicji 
flanges having sufficient resistance to such flexing actiop 
for retaining said sleeve, spring retaining members and 
spring together as a unit. (Claim 4 of Beier patent.) 

Count 5. In a fluid seal, a self-contained unit compris¬ 
ing a flexible sleeve of annular formation adapted to en¬ 
close a shaft, spaced resilient integral flanges on said 
sleeve, an annular spring retaining member concentric 
with said sleeve and arranged in engagement with one of 
said flanges, a second annular spring retaining member 
arranged in engagement with the other of said flanges and 
concentric with said sleeve, said second spring retaining 
member including an extension thereon arranged to fit 
telescopically within a portion of the first mentioned spring 



retaining member so that said spring retaining members 
are associated with one another, and a spring disposed 
within said sleeve and between said spring retaining mem¬ 
bers and exerting an expanding force thereon for flexing 
said flanges about their connections with said sleeve, said 
flanges having sufficient resistance to such flexing action 
for retaining said sleeve, spring retaining members and 
spring together as a unit. (Claim 2 of Beier patent.) 

Count 6. A composite sealing element comprising a 
longitudinally expansible and contractible channeled ring, 
a two-piece casing having radially extending side walls 
mounted within the sides of the said ring and having 
telescoping cylindrical walls, and a coil spring having its 
Opposite ends engaging the side walls of said casing, the 
end of one of the cylindrical walls having a radially out¬ 
wardly projecting wall adapted to limit the separation of 
the two parts of the casing by the spring there within. 
(Claim 1 of Beier patent.) 

Claims 5 and 6 of the Beier patent put in Beier’s 
application after termination of interference. These 
claims are presented as issues in appellant’s motion to 
amend the complaint: 

Claim 5. A composite sealing element comprising a 
longitudinally expansible and contractible channeled ring, 
a two-piece casing having radially extending side walls 
mounted within the sides of the said ring and having tele¬ 
scoping cylindrical walls, and a coil spring having its op¬ 
posite ends engaging the side walls of said casing. 

Claim 6. A composite sealing element comprising a 
longitudinally expansible and contractible channeled ring, 
a two-piece casing having radially extending side walls 
mounted within the sides of the said ring, and a coil 
spring having its opposite ends engaging the side walls of 
said casing. 
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APPELLANT’S REPLY BRIEF 


The counts of the interference now in issue and the 
Beier patent claims sought by the amended complaint are 
printed on the preceding two pages. 


Beier’s Alleged Conception Of August, 1935 

Defendant’s brief, p. 5, dealing with Beier’s alleged con¬ 
ception does not attempt to explain why, if Schwitzer- 
Cummins had the seal like their Exhibit K in August of 
1935, Schwitzer never opened his mouth about this in his 
conference with Thome and Schilling on October 2, 1935, 
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or at any other time (Appellee’s App. 30, 35). At that 
conference Thorne and Schilling told Schwitzer they were 
not satisfied with the Schwitzer commercial seal, to-wit: 
the Winkler type, Exhibit 4. Appellee’s brief does not 
satisfactorily explain why Schwitzer, in an effort to satisfy 
Olds, came back in the letter of October 17, 1935, with 
Exhibits 6 and L, a modification of the Winkler seal, in¬ 
stead of one along the line of the alleged Beier seal of 
August, 1935. 

On pp. 5 and 6 of appellee’s brief it is stated that Beier 
had the design of seal involved in this suit in the summer 
of 1935 and prior to October, as shown by his Exhibits 
H, I and J, but appellee does not even attempt to discuss 
any evidence on which it bases this statement. None of 
the three tribunals that have passed on this controversy 
has held that Beier had the invention at this time. The 
Examiner of Interferences held that the testimony to sup¬ 
port these undated sketches Exhibits H, I, J and K is 
altogether insufficient to support the claim of an earlier 
conception (appellant’s appendix, p. 24). The Board of Ap¬ 
peals and the District Court did not hold with appellee on 
this point. Appellee quotes on page 22 of its brief the state¬ 
ment of the Board, “There is certain evidence to support 
this position however, we believe it is not necessary to 
consider such evidence.” Appellee says that this indicates 
that the Board was impressed with Beier’s proof. This 
does not follow. There were three witnesses—Beier, the 
inventor; Schwitzer, the vitally interested party; and Moore, 
the draftsman—who undertook to fix the date as August 
of 1935 when these sketches were made, but they had 
nothing but pure recollection to fix any such dates. So 
it is true, as stated by the Board, “There is certain evi¬ 
dence to support this position,” but this does not say it is 
reliable or acceptable evidence. 



3 


These undated sketches are crude. Apparently only- 
one is now relied upon by appellee because only Exhibit 
K is printed in appellee’s appendix. Exhibit K does not 
show the invention here in issue for the first three counis 
all call for the flanges of the rubber sleeve to have “suffi¬ 
cient resistance to such flexing action to retain the spring 
and sleeve together as a unit,” and the fourth count cal^s 
for the telescoping spring retaining members. Appellee’s 
Exhibit K shows the seals enclosed each in a metal assem¬ 
bly ring or cage which also includes the carbon sealing 
ring. Figure 3 of the Beier application does not, as as¬ 
serted on p. 5 of appellee’s brief, show the seal “of tljie 
character and form illustrated” in Exhibit K because the 
metal cage has been left off and the flanges made much 
deeper than on Exhibit K. There is absolutely nothing to 
show that the rubber ring of Exhibit K is capable Of 
keeping the unit a self-contained unit. The presence of 
the metal cage on the outside indicates the contrary, as 
does also the small shoulders on the channelled ring and 
the slackness of the rubber material in the bottom of tie 
channel. The spring would have no difficulty dropping 
out or forcing itself out of the rubber channel. It is only 
held in the rubber channel by means of the restraint 
afforded by the outer metal cage. The Examiner of Inter¬ 
ferences felt that Exhibit K did not embody the inven¬ 
tion of the counts on account of the “metal clip to retain 
the seal in assembled relation” (appellant’s appendix, pp. 
24, 25). 

The admitted facts contradict Beier’s claim of an earlier 
conception. It has been repeatedly held that silence of <m 
inventor regarding his claim to invention when another 
party communicates the invention to him is strong e\fi- 
dence against him. Atlantic Works v. Brady, 107 U. S. 
192; Larson v. Crowther, 26 F. 2d 780; Sawyer v. Strauss, 
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1927 C. D. 157. Neither Schwitzer nor Beier ever made 
any claim to Olds that they had an earlier conception or 
that this was their invention. It is a significant thing 
that Schwitzer, when he wrote to Olds October 28, 1935, 
acknowledging receipt of the Schilling drawings, and 
Winkler, when he wrote to Olds November 6, 1935, never 
made any mention of the Schwitzer Company’s alleged 
prior conception. Miller v. National Broadcasting Com¬ 
pany, 79 F. 2d 657, 660 (C. C. A. 3). These significant 
facts are noted in the Examiner of Interferences’ opinion 
(appellant’s appendix, p. 26). These facts are irreconcil¬ 
able with the Schwitzer Company’s possession of the in¬ 
vention prior to Schilling, as now claimed. 

i The insufficiency of pure recollection testimony unsup¬ 
ported by reliable records or events to establish dates is 
discussed on p. 47 of our main brief. 


The Schwitzer-Cummins Company is an active manu¬ 
facturing company with tens of thousands of drawings 
in their files and for Mr. Schwitzer, Mr. Beier and Mr. 
Moore to be able to truthfully say four years after the 
event that these undated drawings were made sometime in 
August of 1935 just transcends belief. Moore fixes his 
dates by looking in the Schwitzer-Cummins files (appel¬ 
lee’s appendix, p. 39) and trying to calculate the correct 
dates by when some other drawings that were not pro¬ 
duced in evidence were made. The best that Beier could 
do (appellee’s appendix, p. 10) was to estimate how long 
after Moore was hired in July of 1935 he gave Moore this 
job. Beier says he gave Moore the job because he was 
new at this type of work. Moore was new at this type 
of work in October so this is no hook for Beier to hang 
his dates on. Schwitzer says, regarding fixing the dates 
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of these Moore Sketches, Exhibits H, I, J and K (appel¬ 
lee’s appendix, p. 29): 


“I naturally checked the records with Moore ai|d 
Beier when the interference case came up, and accord¬ 
ing to the records which I saw in the drafting room 
they should have been made sometime during the 
month of August, 1935. This was also the time when 
we worked on this particular problem.” 

That kind of testimony cannot establish the dates of these 
sketches, especially in the face of admitted facts whicpi 
are irreconcilable with the possession of the invention on 
the dates now claimed. But as already stated, the 
sketches, Exhibit K, do not embody the invention because 
they show the metal cage holding the assembly together 
and not the rubber as called for by the claims. This is 
an important point because the Board held that it was 
the absence of proof of this self-contained feature which 
disentitled Schilling to prevail. 


Beier’s Lack Of Diligence 

Even if Beier’s earlier conception of the invention de¬ 
fined by the claims be considered proved he could not 
prevail because he was not diligently attempting to reduce 
the invention to practice when Schilling entered the field 
at least as early as October 24, 1935. Floyd v. Rohlfing, 
34 App. D. C. 206, 1910 C. D. 300. Nothing was being 
done and the Schwitzer Company, on the contrary, was 
trying its best to promote its Winkler seal and kill the 
Schilling or alleged Beier type of seal. See Schwitzer’s 
letters of October 28, 1935, and November 6, 1935 (appel¬ 
lant’s appendix, pp. 191, 198). Floyd v. Rohlfing, supra. 
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i Schilling’s letter of October 24, 1935, speaks for itself. 
That letter, contrary to the inferences drawn on pp. 11 
and 12 of appellee’s brief, states that the Winkler type of 
seal has been redesigned and the new seal is definitely 
stated to be Olds’ design. The letter states that a layout 
and detailed drawings are enclosed. There is no basis for 
the argument made by appellee that Olds was only inter¬ 
ested in the pump design. It is true that the letter speaks 
of disassembling the pump, but a reading of the letter 
shows that this was an emphasized feature which flowed 
from the new Olds design of seal, not by reason of the 
design of the pump itself. 

i Appellee says that they do not have the original blue 
prints sent in the letter of October 24, 1935. These orig¬ 
inal blue prints would very definitely settle the matter. 
Olds does not have prints of drawings as of October 24, 
1935. Blue prints of all drawings before each change are 
not kept in the files because it would make the files so ex¬ 
tensive as to be intolerable and is recognized as undesir¬ 
able because the old blue prints may be pulled out by 
a careless clerk and used, whereas they have been super¬ 
seded by the revised drawing. 

Appellant has done its best to produce all the evidence 
that is now available. We produced the original draw¬ 
ings, the draftsman who made the original detailed draw¬ 
ings and who made all the changes. Charles Lewis, that 
draftsman, testified in open court to exactly what the 
changes were and he brought the original drawings in 
which the erased lines are still clearly apparent. These 
support every word of Lewis’ testimony. We produced 
Schilling in open court and he testified at length to just 
what the original drawings were. He has supported this 
testimony by exhibiting the phantom lines on the original 
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drawings, Exhibits 43, 47 and 51. Appellant also produced 
in open court Herman Winkler, former chief engineer of 
the Schwitzer Company, who carried on this correspond¬ 
ence with Olds about the development of the seal ^le 
explained, with the aid of his letter of November 6, 1935, 
Exhibit 20, what the changes were that were made in the 
Olds drawings transmitted October 24, 1935. We produced 
Maurice Thome, assistant chief engineer at the Olds Com¬ 
pany and who had general charge of this matter. It was not 
thought necessary to go over all the details of the draw¬ 
ings with him because this had been thoroughly done with 
Schilling and Lewis. Thome did very definitely testify 
that the original seal of the Schilling design that was com¬ 
municated by Schilling to Schwitzer was self-contained 
and non-explosive (Appellant’s App. 115). 

All these witnesses agree that no changes either in the 
rubber envelope or in the retainer were made at the e](id 
of the rubber envelope with the large opening. All the 
changes were made at the end with the small opening. 
This can be verified by holding up the original drawings 
to the light. It will be seen in Exhibit 43 that the changes 
explained by Schilling and Lewis were solely in enlarg¬ 
ing the bead around the end with the small opening. The 
erased lines of the smaller bead are still apparent; in fact, 
they are apparent even in the blue prints printed in the 
record (appellant’s appendix, p. 185). There has besn 
no change made at the end with the large opening. There 
is no sign of any erased lines. Only one compass point 
pierces the paper, unmistakably showing no changes were 
made at the end with the large opening. 

In Exhibit 47 the flange on the rear spring retaining clip 
was twice revised. Originally the flange was made by 
doubling the sleeve back on itself to make a double flange 
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as is evident from the original drawing, Exhibit 47. The 
drawing in its first condition is plainly shown by the draw¬ 
ing made by Mr. Lewis and offered in evidence in the court 
below, Exhibit 48 (appellant’s appendix, p. 225). The 
first revision is shown in Lewis’ drawing, Exhibit 49 (ap¬ 
pellant’s appendix, p. 227). Exhibit 49 shows how Schwit- 
zer proposed to change it by having only a single beaded 
flange but this was not accepted and Olds finally changed 
it January 16, 1936, as shown in Exhibit 50 (appellant’s 
appendix, p. 229), flattening out this bead and narrowing 
the flange. 

i The only change made in the front spring retaining 
member was to first lengthen (Exhibit 53, Appellant’s App. 
235) then shorten (Exhibit 52, Appellant’s App. 233, Lewis, 
p. 123) the central tubular portion, as is plainly shown 
by the erased lines in the original drawing, Exhibit 51. 
The change is even apparent in the blue print, Exhibit 
12 (appellant’s appendix, p. 189). No changes whatever 
are apparent in the bell-shaped, double-curved flange. 

This testimony of Lewis and Schilling is not from mem¬ 
ory. It is documented by the very pieces of paper on 
which the changes were made, which line for line and 
point for point corroborate every word of testimony given 
by Lewis and Schilling as to what the actual changes 
were. It is as conclusive as a fingerprint record. 


Failure Of Beier and Schwitzer To Take the Stand 

These original prints spoke with such verity that they 
could not be contradicted any more than one can argue 
with a fingerprint record. Schwitzer and Beier sat in 
court for two days and listened to this testimony and 
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examined these original tracings with the erasures. On 
the third day of the trial when it was defendant’s turn 
to present testimony and contradict this evidence if it 
could, Schwitzer and Beier were not in court. It is a 
wholly futile and lame argument to say that testimony of 
this kind required no contradiction and it was sufficient to 
rely on Schwitzer’s and Beier’s Patent Office testimony 
which did not touch on this point. Beier and Schwitzer 
could not contradict the records and testimony product id 
in the lower court. They did not dare present themselves 
for cross-examination. Defendant had to hope that in 
some fortunate way it would get by with the record made 
in the Patent Office. And so it turned out. 


The statement contained on pp. 13-14 of appellee’s brief 
that after Olds received the Schwitzer drawing, Exhibit 
N, Olds issued a purchase order for the six seals (appel¬ 
lee’s appendix, p. 77) is entirely incorrect. That order 
bears the date of October 25, 1935, and admittedly tpe 
Schwitzer Exhibit N was not received until November 6, 
1935. Hence, Olds did not first order the Schilling seal 
as revised by Schwitzer but it ordered the original Schill¬ 
ing seal as contained in the prints forwarded by Schilling 
October 24, 1935. 


It is ridiculous for the appellee to claim that Schilling 
never had the principle of the invention and that Beier 
designed something wholly different from Schilling when 
admittedly, as appears in appellee’s brief, p. 14, the changes 
suggested by Beier were put right on Schilling’s original 
drawings by making a few erasures and changes. Herman 
Winkler states in the letter of November 6, 1935, Exhibit 
20 (appellant’s appendix, p. 198) that “slight changes” 
were made. Winkler goes on to enumerate in this letter 
what those changes were. He was produced at the trial 
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and told the court what those changes were and subjected 
himself to cross-examination. Winkler explained (appel¬ 
lant’s appendix, p. 130) that there was some confusion in 
his letter of November 6th, 1935, with respect to the use of 
the word “rear.” There was an error in using “rear” in 
both paragraphs 4 and 6 of this letter. One reference 
should have been “rear” and the other “front.” Inasmuch 
as we know that the flange was spun up on the front 
retainer, Exhibit N (appellee’s appendix, p. 73), the 
change in the rubber retainer was made in the rear flange 
just as stated in the letter. The error was in stating that 
an operation had been added to the “rear” instead of 
front spring retainer to prevent the unit from becoming 
disassembled (appellant’s appendix, p. 130). All through 
this litigation counsel for appellee has tried to capitalize 
on this error and use this mistake to indicate that this 
letter of November 6th, 1935, means that the changes were 
inade on the front flange of the rubber envelope and the 
front retainer, when this letter says that the changes 
were made upon the rear flange. 

Appellant does not deny that the changes contained in 
the Schilling drawings, as revised by Schwitzer’s Exhibit 
N, were incorporated on November 26, 1935, in the original 
Schilling drawings, Exhibits 43, 47 and 51. But not all of 
these three or four changes remained there. The change 
made in the flange of the rear spring retainer was not 
retained by Olds but that flange was changed again on 
January 16, 1936, by Olds. The spun-up flange on the 
tubular part of the front spring retainer which was in¬ 
tended by Beier to keep the unit from exploding was 
never used by Olds. It was never incorporated in the 
Olds drawing, Exhibit 51. 

Appellee’s brief, pages 39, 45 and 46, attempts to make 
a point of appellant’s failure to call as its witnesses, the 
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draftsmen, Anderson and Johnson, and McEwing who 
checked the drawings, and Alfen who O. K’d the drawings. 
The checker and the O. Ker would know nothing about the 
drawings as this is a routine job and each checks thou¬ 
sands of drawings every year. Johnson had nothing to 
do with the exhibits of record but only a layout drawing 
not now in existence. Anderson was only connected with 
Exhibit 2 and this is an essembly drawing that does not 
show clearly the detail parts. It was thought unneces¬ 
sary to go to the expense of bringing him to Washington 
when we had Lewis, the man who made all the detail 
drawings and all the revisions of all these drawings, ijn- 
cluding Exhibit 2. The criticism of the appellant for 
failure to call additional witnesses is rather fatuous when 
it is borne in mind that the appellee did not see fit to cdll 
a single witness to contradict the testimony of Lewis Al¬ 
though it had two witnesses at the trial that could have 
done so if Lewis had varied one iota from the truth. 


The lower court apparently was wholly unfamiliar 



the routine practice in making drawings in a modem pro¬ 
duction plant. Judge O’Donoghue seemed to be qujrte 
suspicious of these revised drawings (appellant’s appendix, 
p. 159) and asked why new drawings were not made. He 


was told that it was common practice in all factories to 
make the changes on the original drawings where the 
changes were small as was the case here (appellant’s ap¬ 
pendix, p. 160). We doubt if he believed the correctness 
of Mr. Barnes’ statement as to the practice in revising 
drawings (appellant’s appendix, p. 160). He could have 
verified it by examining the Olds and Schwitzer drawings 
of record in which a form is placed in the comer of each 
drawing to record expected changes. See Schwitzer draw¬ 
ings (appellee’s appendix pp. 71, 72, 73). The court ap¬ 
parently looked upon these erased drawings with the saine 
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suspicion that one would look upon a check with the 
amount payable bearing clear evidence of being erased and 
a new amount put in. These unjustified suspicions were 
undoubtedly a strong factor in the lower court’s decision. 

If the Court of Appeals has any doubt but what revision 
of drawings is the regular practice in modem manufactur¬ 
ing plants they have only to consider that counsel for 
appellee has never once claimed the contrary. Anyone 
familiar with production drawings knows that such an 
argument would be ridiculous 


Appellant’s Failure To Offer Testimony In Patent Office 
As To Revisions In the Drawings 

The argument on p. 31 of appellee’s brief that this testi¬ 
mony should have been offered in rebuttal in the Patent 
Office is no argument impuning its credibility when offered 
in open court. The failure to offer it in the Patent Office 
was due to an error in judgment in foreseeing the direc¬ 
tion in which the case was going. The argument on p. 32 
that revision A must have been a general revision because 
no circle enclosing the letter A appears on the drawings, 
as is the case with revision B, is in no way convincing. 
Lewis, who made the revisions, has told the court exactly 
what they were and the erased lines on the drawings back 
him up 100%. Beier, who proposed the changes and who 
could have contradicted Lewis, did not undertake to take 
the stand to contradict him. Beier testified in the Patent 
Office proceedings: 

“The general form must have been approximately 
the same, although I still believe that Exhibits 11 and 
12, handed to me, were not the original prints received 
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with the letter. Otherwise, the notation “Revised” 
would not appear * * *” (appellant’s appendix, 
144 ). 

This shows that Beier in the Patent Office testimony Was 
not claiming that he made any substantial changes in 
Schilling’s drawings and that he was not going to predi¬ 
cate any claim of conception and inventorship upon thqse 
small changes. 

The argument is made on p. 33 of appellee’s brief tfclat 
the change of the numbering of the drawings cannot he 
observed and, consequently, the changes in the lines of t|he 
drawings, therefore, cannot be observed. That does riot 
follow at all. One may be able to see a footprint in t|he 
mud adjacent a gravel path, but not be able to detect tjie 
same footprint on the gravel path. The unmistakable fact 
is that the erased lines do appear on the drawings ahd 
they cannot be argued away on any such flimsy argument 
as this. The reason the erased numbers do not appear is 
that numbers on Olds’ experimental drawings are always 
changed to production numbers. The drafting corps know 
this and use soft pencils in placing the experimental num¬ 
bers on the drawings. 


Lewis’ Testimony Corroborated By Records Taken Qut 
Of Schwitzer’s Own Files. 

Blueprint, Exhibit 60 (appellant’s app. 245), which was 
taken out of appellee’s own files, shows experimental 
numbers on the drawings. Exhibit 60 exactly coin¬ 
cides with Lewis interpretation of the first charge 
that was made on Exhibit 47, Plaintiff’s Exhibit 49 
(appellant’s appendix, p. 227). Exhibit 49 was pro¬ 
duced while Schilling was undergoing direct examina- 
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tion (appellant’s appendix, p. 80). Exhibit 60 was pro¬ 
duced by appellee’s counsel in re-cross examining Schilling 
(appellant’s appendix, p. 97). It was offered in evidence 
by appellant’s counsel (appellant’s appendix, p. 98). Here 
is a perfect corrboration from appellee’s own files of Lewis’ 
and Schilling’s testimony. Lewis made the Exhibit 49 be¬ 
fore the trial opened. Since this first change in Exhibit 
47, testified to by Lewis, is inadvertently corroborated by 
appellee, by the production of the drawing from its own 
files it seems to us that this is a complete corroboration 
of all of Lewis’ and Schilling’s testimony. It is like an 
auditor taking a sample of transactions from books 
undergoing audit. A few transactions are sampled and if 
they turn out to be correct the conclusion is arrived at that 
the books are accurate. 

The statement that the court apparently did not credit 
Lewis’ testimony has no basis in the record because we 
do not know on what basis the court decided the case. 
The court simply found for the defendant on substantially 
everything defendant claimed (see memorandum, appel¬ 
lant’s appendix, p. 251). Even the Findings of Fact, pre¬ 
pared by appellee’s counsel, do not add anything to show 
the court’s reasoning. The court simply found that ap¬ 
pellee communicated the invention to appellant November 
6, 1935, and appellant did not have it before November 
26th. The only thing that the court finds regarding Lewis’ 
testimony is that it should be struck out. 


Failure Of Defendant To Prove Drawings Sent To It By 
Schillng Could Not Be Produced 

On page 12 of appellee’s brief, the appellee says that 
the blueprints which were sent by Olds to Schwitzer on 
October 24, 1935, were destroyed under later instructions 
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from Olds. This statement of appellee’s counsel raises a 
significant question. The Examiner of Interferences stated 
(appellant’s appendix, p. 25) that Schwitzer contended 
that the seal disclosed in Schilling’s Exhibits 2 and 9 to 
13 (the drawings sent to Schwitzer October 24, 1935) did 
not disclose the non-exploding seal, and that these difaw- 
ings had been revised. The Examiner goes on to hold: 

“Little consideration can be given to these conten¬ 
tions for Beier fails to point out in detail where the 
changes were made. He does not produce the original 
drawings received by Schwitzer-Cummins, nor does 
he offer any explanation for his failure to do so. He 
does produce other drawings received from the Olds 
Works during that same period and it is therefore 
reasonable to assume that such drawings are pre¬ 
served.” 

On page 12 of appellee’s brief, counsel says “Under later 
instructions from Olds, these blueprints were destroyed 
* * * ” There is not a word in the record to sup port 

this statement of counsel so far as the sworn testimony 
is concerned. The defendant does not produce the Orig¬ 
inal drawings (blueprints) sent Schwitzer October 24, 
1935, nor account for his failure to produce these except 
by argument unsupported by any record evidence. The 
defendant, Schwitzer-Cummins Company, did produce the 
first revised drawings of the rear spring retainer (Exhibit 
60), revision of November 26, 1935, and that bore on its 
back a stamped imprint to destroy all others (appellant’s 
app. 97, 98). Therefore, counsel for appellee says that 
indicates that all these original blueprints sent to Schwit¬ 
zer October 24, 1935, were destroyed in accordance ''vith 
the instructions of Olds. That argument is based wholly 
on supposition and not on evidence. There is not a word 
in this record to establish that alleged fact. If it is a 
fact, it was incumbent upon the appellee to establish ilt by 
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proper evidence. Messrs. Beier and Louis Schwitzer, 
Senior, were present at the trial while all of the plaintiffs 
testimony was taken. When the time came for them to 
put in defendant’s proofs, they decamped. It is thought 
these gentlemen did not remain for the last day of the 
trial because they could not contradict the testimony pre¬ 
sented by Lewis as to the changes and they wished to avoid 
the possibility of being called either by the plaintiff or 
the court to give their version of the changes to which 
Lewis testified or to explain why they did not produce 
the original drawings that were enclosed by Schilling in 
his letter of October 24, 1935. It is submitted it was the 
duty of the defendant to put these gentlemen on the stand 
to swear to why these drawings were not produced or 
why they were destroyed, if they were destroyed. That 
fact cannot be established merely by argument as counsel 
undertakes to do on page 12 of his brief. 

It is true that the plaintiff, before the trial, made a mo¬ 
tion to require the defendant to produce these original 
drawings sent to Schwitzer on October 24, 1935; that there¬ 
upon the attorneys for defendant filed a paper stating 
that a diligent search had been made and these drawings 
were not found. Based on that paper an order was en¬ 
tered by the court and with the consent of plaintiff’s 
counsel, denying this motion. That order was made and 
plaintiff’s consent was given on the assumption that coun¬ 
sel would follow up his statement by proper proof that 
these drawings were not in the possession of the defend¬ 
ant and that diligent search failed to discover them. We 
do not question the integrity of counsel but his statement 
is undoubtedly based on what was reported to him. It is 
an unsworn statement by counsel of hearsay evidence and 
cannot take the place of proper proof. Appellee did at¬ 
tempt to show that these blueprints were destroyed by 
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producing Olds blueprint, Exhibit 60, referred to above, 
but did not call the party who destroyed or gave the order 
for the destruction of these blueprints, provided they were 
destroyed. Appellee’s failure to produce these available 
witnesses and their sworn testimony gives rise to the [in¬ 
ference that their testimony would have been unfavorable 

to appellee’s cause, or, as the supreme court has stated: 

• 

“The production of weak evidence when strong is 
available can lead only to the conclusion that the 
strong would have been adverse. * * * Silence then 
becomes evidence of the most convincing character.” 

Interstate Circuit v. United States, 83 Law Ed. 610 
at 620; 

Kirby v. Tallmadge, 40 Law Ed. 463, 465. 


Schwitzer Company Letter of December 6, 1935 Shojws 
That Appellee Did Not Know That Rubber 
Envelope Alone Would Hold 
Assembly Together 

The lower court ignored other documentary evidence 
showing that Schwitzer-Cummins Company never had a 
conception of the invention on November 6, 1935, as found 
by the trial court. Note Schilling’s letter of December 4, 
1935, Exhibit 31 (appellant’s appendix, p. 213), in which 
Schilling told Winkler that it was not necessary to spin 
the end of the retainer over as the assembly would stay 
together without this. We quote from that letter: 

“In this form this Front Retainer is too long and 
will interfere with the carbon Washer under extreme 
compression of the seal. We feel that it is not neces¬ 
sary to spin the Front Spring Retainer over, since on 
the Pump Seal Assemblies, we have received so tar, 
the installation has been quite easy to make.” 
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To his letter of December 6, 1935 (appellant’s appendix, 
p. 214) Winkler replied that they had not noticed that the 
spun-up flange was unnecessary. He says in this letter: 

“From our layout we had not noticed that the as¬ 
sembly would stay together by the action of the rub¬ 
ber alone.” 

A point is made in appellee’s brief, pp. 12-13, that the 
Schilling design, as submitted October 24, 1935, must have 
been explosive otherwise Mr. Schwitzer never would have 
written this letter of October 28, 1935, criticising the 
Schilling design (appellee’s brief, p. 26). Every count 
but one involved in the interference calls for the rubber 
envelope flanges to be sufficiently strong to make the assem¬ 
bly self-contained or prevent it from exploding. In very 
definite words in this letter of December 6, 1935, Winkler, 
Schwitzer’s chief engineer, says they did not know that 
the assembly would stay together without the flange that 
was spun up on the end of the metal retainer to limit the 
movement of the two telescoping retainers. The letter of 
Schwitzer of Oct. 28th confirms this and hence appellee’s 
argument based upon this letter of October 28th falls. 
Hence, it is evident—in fact, the records demonstrate it— 
that the Schwitzer-Cummins Company never had a con¬ 
ception of the self-contained seal held in non-explosive 
relation by reason of the rubber flanges .until Schilling 
told the Schwitzer Company the rubber alone would hold 
the assembly in his letter of December 4, 1935. There is a 
complete confession of prior non-understanding of the self- 
contained character of the Schilling design in Winkler’s 
letter of December 6, 1935. Judge O’Donoghue apparently 
did not catch this point, otherwise he could not have ruled 
as he did in his findings of fact that the Schwitzer-Cum¬ 
mins Company and Beier were in possession of the inven¬ 
tion November 6, 1935, and communicated it on that date 
to Olds. 
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Ancillary Invention 


The appellee has no sufficient answer to the appellant’s 
claim of priority based on the ancillary invention theory* 
Appellee seeks to escape the ancillary invention argument 
on the ground that the relation between Olds and fthe 
Schwitzer-Cummins Company was simply the vendor- 
vendee relation (appellee’s brief, p. 14), and on [the 
ground that the general plan of the invention was not 
disclosed by Schilling to Schwitzer-Cummins (appellee’s 
brief, pp. 20-21). j 

These answers do not meet the realities. The facts are 
that Olds employed Schwitzer to construct six experimen¬ 
tal seals and this was followed by orders for quite a num¬ 
ber of other experimental seals. Admittedly Olds fur¬ 
nished the original drawings, as shown by Schilling’s 
letter of October 24, 1935, and Schwitzer-Cummins made 
slight changes as scheduled in their letter of November 
6, 1935. Olds, in the letter of October 24, 1935, invited 
Schwitzer to make any small changes that might be dic¬ 
tated by their experience. That letter of October 24th 
very definitely states that Olds rejects the Winklei design 
of seal which had been submitted by Schwitzer-Cummins 
and has designed its own (Olds) seal. And even after 
the letter of October 28, 1935, from Schwitzer, criticising 
the Olds seal, Schilling insists on his design. 

These letters, coupled with the fact that Schwit 2 ;er- 
Cummins charged Olds something over $400 for these 
seals and tools, unmistakably show that this was not a 
mere vendor-vendee relation, but that Olds employed 
Schwitzer to do experimental work for them on a design 
of seal that was initiated by Olds and a design that 


Schwitzer very definitely did its best to dissuade Olds 
from adopting. 

This is exactly such a situation as obtained in the Gal¬ 
lagher v. Hastings case, 21 App. D. C. 88, and Moody v. 
Colby, 41 App. D. C. 248, discussed in our main brief, pp. 
42-45. 


It is no answer to assert, as on pp. 20-21, that appellant 
has not proved that Schilling originated and disclosed to 
Schwitzer the general principles or plan. The Olds letter 
of October 24, 1935, enclosing the detail drawings, together 
with the Schwitzer letter of November 6, 1935, stating the 
changes that had been made, unmistakably show that 
Schilling disclosed the general plan, and Schwitzer says 
in the letter of November 6, 1935, that only “slight 
changes” have been made by Schwitzer. If these facts 
are compared with the facts in the Gallagher v. Hastings 
and Moody v. Colby cases cited in our main brief it will 
be seen that there was here a more clear-cut disclosure 
of the general plan than Gallagher made to Hastings’ 
draftsman, or that Colby made to Moody’s assistants at 
the General Electric Company. In both the cited cases 
the disclosures were very general and vague. In the case 
at bar the disclosures were very definite and took the 
form of detailed working drawings. 

Here is as apt a case for the application of the doctrine 
of ancillary invention as can well be imagined. If we 
take the appellee’s own story as told in the Patent Office 
testimony, all that Beier himself claims to have done is 
stated in his Patent Office testimony on p. 18 of appellee’s 
appendix: 

“We altered the shape of the rear flange of the rub¬ 
ber sealing member to give it a more abrupt shoulder. 
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We changed the annular metal member adjacent to 
this flange to conform with this new shape. We felt 
that with this change the seal would be unitary or 
non-exploding. We also changed the outer comer be¬ 
tween the front flange and the annular part of the 
rubber member so that it would be stiffen” 


He states on p. 17 of appellee’s appendix that he did not 
think the Olds design would be self-contained. On the 
other hand, he admitted on cross-examination (appellee’s 
appendix, p. 143) that they never built one of the seals 
as designed by Olds. 


To rebut appellee’s claim that Schilling did not discldse 
the general plan to Schwitzer-Cummins, we quote Beieifs 
cross-examination by Mr. Hull, who was Dupree’s attorney 
in the Patent Office interference (appellant’s appendix, pp. 
143-144): . 1 

“XQ94. You referred, in discussing the detail prints 
that were sent by the Olds Company to Schwitzer- 
Cummins Company, to notations carried thereon in¬ 
dicating changes which had been made. Do you re¬ 
call whether the two retainers, shown on Exhibits 11 
and 12, were substantially the same when received by 
you as now appears on these exhibits? 

A. Their general form must have been approxi¬ 
mately the same, although I still believe that Exhibits 
11 and 12, handed to me, were not the original prints 
received with the letter. Otherwise, the notation 
‘Revised’ would not appear. We can, I believe, verify 
if the drawings which I now look at are in accord¬ 
ance with the parts that we made up for the experi¬ 
mental seals by referring to the original detail draw¬ 
ings of the Schwitzer-Cummins Company. 

XQ95. You understood, did you not, from the draw¬ 
ings or prints that were sent you and which are rep¬ 
resented with more or less accuracy in Schilling’s Ex¬ 
hibits 11 and 12 that the front and rear spring re- 
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tainers were meant to telescope one over the other, did 
you not? 

A. Yes. 

XQ96. And what you claim to have done in a way 
of change was to alter somewhat the shape of the 
rear spring retainer and to provide the telescoped end 
of the same with a flange? Is that correct? 

A. That is correct. 

i XQ97. Is it also correct that prior to the date when 
the drawing, Exhibit N, was made, you had not drawn 
or designed a seal wherein one of the retainer rings 
was telescoped over the other? 

A. No, we had not, although Figure 3 on Exhibit 
J, which I believe is one of my sketches, shows a 
faint evidence of some attempt of this nature * * 


In the face of the admission by Beier that the drawings 
submitted in the letter of October 24, 1935, were substan¬ 
tially the same as Exhibits 11 and 12, counsel cannot 
truthfully state that there is no proof that Schilling dis¬ 
closed the general plan of the invention to Beier. 


Can making more abrupt a shoulder on the large end of 
the rubber envelope so as to make sure that the spring 
retaining cup would not escape be considered anything 
more than an ancillary invention? Obviously not. 


! As stated heretofore, we do not even concede that Beier 
made this change. The evidence already reviewed abun¬ 
dantly shows that the place where he made the shoulder 
ihore abrupt was at the end of the rubber envelope having 
the smaller opening. Schilling, Thorne, Lewis and Winkler 
all positively so state in their testimony, the letter of No¬ 
vember 6, 1935, from Schwitzer so states, and the original 
drawings submitted herewith, Exhibits 43, 47 and 51, un¬ 
mistakably so show. 
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Exclusion Of Lewis 9 Testimony and Exhibits 
43, 47 and 51 

On pp. 17-18 of appellee’s brief, Lewis’ testimony and its 
exclusion by the lower court is discussed. Emphasis is 
placed upon the fact that the District Court affirmed the 
Board of Appeals’ decision regardless of whether Exhibits 
43, 47 and 51 remained in the record or not. Emphasis is 
placed upon the fact that it was the trial court’s office to 
determine Lewis’ credibility. Lewis’ credibility is not in 
issue. It was in no way attacked. The parties Schwitzer 
and Beier, who were there in court and in a position to 
contradict Lewis’ testimony if it were not true, did hot 
care to contradict it or submit themselves to cross-exam¬ 
ination. It is no answer to say Beier and Schwitzer tes¬ 
tified in the Patent Office proceedings. In the Patent 
Office testimony there was no attempt on either side to 
explain exactly what revisions had been made in the drafw- 
ings. They were not there in issue. They were put in sharp 
issue in the testimony in the lower court. We produced 
the man who made the changes, we produced the draw¬ 
ings showing the changes and explained every detaijed 
change, and not a single witness undertook to contradict 
this testimony. How can one say, under these circum¬ 
stances, that there was any issue of credibility for the 
court to pass on? For some non-understandable reason 
the trial court chose to completely ignore Lewis’ testi¬ 
mony. Perhaps it was because the court felt that under 
the Boucher decision the testimony was inadmissible, as 
the court actually ruled. 

Of course, the court did state that the decision would 
be the same whether Lewis’ testimony and Exhibits 43, 47 
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and 51 remained in the case or not. But since there was 
no discussion of Lewis’ testimony, of the issues or the 
reasons for the court’s decision, the court’s remarks do not 
carry much weight. 


Even assuming that the exhibits and Lewis’ testimony 
are ruled out, the lower court has nothing to say about 
the testimony of Winkler, appellee’s chief engineer, nor 
Schilling’s testimony. Maurice Thorne’s testimony is posi¬ 
tively to the effect that the Schilling design, as submitted 
October 24, 1935, was non-explosive. None of this testi¬ 
mony was ruled out; none of it was contradicted or as¬ 
sailed at the trial; and none of it is met by the general 
and vague testimony given by Beier and Schwitzer in the 
Patent Office proceedings. 

On p. 18 of appellee’s brief the recent decision of this 
court in Boucher Inventions, Ltd. v. Sola Electric Com¬ 
pany, 131 F. 2d 225, is cited to justify the lower court’s rul¬ 
ing out the exhibits and testimony of Lewis, notwithstand¬ 
ing that at the trial it had been formally admitted and 
that at the end of the trial the admission had been re¬ 
affirmed and, it was thought, made final. As pointed out 
in our main brief, the Boucher case is a dictum. In fact, 
it is not even a dictum, but merely a warning from Justice 
Rutledge to applicants that they cannot deliberately 
choose to present their case piecemeal in the Patent Office 
and then reinforce it in the court by producing testimony 
deliberately withheld in the Patent Office. That warning 
is justified if the testimony is either wilfully suppressed 
or deliberately withheld. By “deliberately withheld” we 
mean that counsel deliberately choose to plant his case on 
part of what can be produced, appreciating that the with¬ 
held testimony is really pertinent. This is abundantly 
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shown by the authorities discussed in our main brief, pf>. 
31-39. Justice Stephens, in the Boucher case, considered 
that Boucher was not properly open to the charge of d|e- 
liberate suppression of testimony. 


The present case is not a case to which this admonition 
of the Boucher case is applicable. The preliminary state¬ 
ment of Beier in the Patent Office alleged a conception in 
August of 1935. The Schilling testimony was taken arid 
the interference was contested on the theory that Beier 
could or would attempt to prove this earlier alleged con¬ 
ception, and that he communicated the invention to Olds 
in Schwitzer’s visit to the Olds Company on October 2, 
1935. However, when Schwitzer’s testimony was taken 
Schwitzer never claimed that he disclosed the Beier in¬ 
vention to Olds (appellant’s appendix, p. 148, Q42). (in 
the contrary, he undertakes to construct an alibi why he 
did not disclose it to Olds (appellant’s appendix, p. 149, 
Q43). The larger part of the record made by Beier’s wit¬ 
nesses in the Patent Office is directed to testimony abojit 
these alleged earlier sketches, Exhibits H, I, J. and K. The 
alleged revisions of Schilling’s drawings were only lightly 
touched upon by either Schwitzer or Beier in their depo¬ 
sitions. No one had any reason to believe that any serious 
contention would be made that changes had been made 
in the Schilling drawings and these changes constituted 
Beier the inventor of the subject matter. 

We do not believe that Beier’s counsel seriously con¬ 
sidered that he had a chance on any such theory. The 
Board of Appeals, by its decision, surprised appellee’s 
counsel as much as it did appellant’s counsel. They made 
appellee’s counsel a present of an issue that he never 
dreamed he had. Appellee got a windfall. The Board 
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seized upon a point that was not seriously argued and 
decided the case on what they stated was the lack of proof 
of the changes in the drawings. The Board stated that 
the burden was on the junior party to prove what those 
changes were. 

Confronted with such a decision the plaintiff decided to 
file a complaint under Section 4915 to correct the supposed 
insufficiency of the proofs. It is not always easy to fore¬ 
see how any interference or any lawsuit will eventually 
come out. Even the sharpest of lawyers cannot always 
foretell what turns litigation will take. It is submitted 
that the failure of counsel to perceive the turn this litiga¬ 
tion was going to take in the Board of Appeals does not 
amount to a deliberate suppression of evidence or a de¬ 
liberate withholding of evidence. Hindsight is always 
better than foresight. 

We do not think that the lower court understood the 
situation regarding Lewis’ availability and the availability 
of the original drawings, Exhibits 43, 47 and 51. Lewis, 
in effect, was produced as a witness at the time the Patent 
Office depositions were taken. It was stipulated that if the 
witnesses, Anderson and Lewis, were produced (appel¬ 
lant’s appendix, p. 138) that they would testify that the 
drawings bearing their names were made and completed 
on the dates specified on the drawings. This amounts to 
testimony by Lewis that he made the drawings, Exhibits 
43, 47 and 51 on the dates specified on the drawings, and 
he made the first revisions. This revision A was made 
according to the dates on the drawings, November 26, 
1935, and was made by Lewis (C. R. L). If counsel for 
appellee had any reason to doubt these drawings or revi¬ 
sions, he was at perfect liberty to ask that Lewis be pro¬ 
duced for direct testimony and cross-examination. The 
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original drawings, Exhibits 43, 47 and 51, were also avail¬ 
able to counsel for appellee at the time of the deposition 
and at the time the blue prints of the original drawings:. 
Exhibits 9, 11 and 12, were offered in evidence. While 
the record does not show this, we made this statement in 
our main brief, p. 39. Counsel for appellee has not denied 
this. Hence, we believe Lewis’ testimony and the draw¬ 
ings cannot be said to be testimony available and with¬ 
held, but simply testimony that was not fully developed 
in the Patent Office depositions because the pertinence 
was not at the time apparent. 


It is submitted that this Section 4915 was passed to 
meet just such situations as obtains here. It is pointed out 
by Judge Kerner of the Seventh Circuit Court of Appeals 
that to hold that evidence that was available at the time 


of the interference testimony cannot be put in at the trial 
under Section 4915 would be practically to abrogate that 
section and make it impossible, as required by Morgan v. 
Daniels , to overcome the interference judgment “by testi¬ 
mony which in character and amount carries thorough 
conviction.” See Globe-Union . Inc. v. Chicago Telephone 
Supply Co., 103 F. 2d 722. As stated by Judge Nields in 
American Tri-Ergon Corp. v. General Talking Pictures 
Corp., 8 F. Supp. 108, and Judge Chatfield in General 
Electric Co. v. Steinberger, 208 F. 699, 701 (appellant’s 
main brief, pp. 35-36) the new testimony may be testi¬ 
mony that was not thought relevant or necessary to pre¬ 
sent to the Patent Office. If testimony which was avail¬ 
able at the time the Patent Office depositions were taken 
is inadmissible in a 4915 proceeding, then this statute is i 
futile act because then the only testimony that would bi 
admissible is newly discovered evidence and this is all- 
ways ground for a reopening of the case. 
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The lower court makes the general statement that the 
decision would be the same whether Lewis’ testimony and 
exhibits were in or not. We cannot help but feel that 
the judge’s feeling that Lewis’ testimony and exhibits 
should be ruled out unconsciously controlled his final de¬ 
cision. He suspected these revised drawings, being un¬ 
familiar with the fact that revised drawings are the 
routine practice. Hence, we say that the trial court was 
proceeding under a complete misapprehension both as to 
the applicability of the Boucher case and also the revi¬ 
sions of the drawings which were apparently unjustifiably 
under suspicion. 

The statement at the bottom of p. 29 of appellee’s brief 
ihat Beier redesigned his alleged seal of August, 1935, 
Exhibit K, to fit into the particular bore of plaintiff’s 
pump housing is wholly unwarranted by anything in the 
record and the record to support this is not cited in ap¬ 
pellee’s brief. The fact of the matter is whatever rede¬ 
signing Beier did by his drawing, Exhibit N, was on the 
Schilling design of October 24, 1935. The letter of Her¬ 
man Winkler of November 6, 1935, transmitting the re¬ 
vised Schilling design is the best evidence of this. There 
is not a word anywhere in the record that Beier sub¬ 
stituted his previous design of Exhibit K for the design 
transmitted by Schilling. Whatever Beier’s contribution 
was it was the changes he made on the Schilling design. 
This is shown clearly by the fact that the Olds Company 
took their original Schilling drawings and simply made a 
few erasures on those drawings and incorporated the Beier 
changes. 

! One should not be confused by the fact that the Schwit- 
zer Company made a completely new set of drawings, Ex¬ 
hibit N and the detail drawings. It was not possible for 
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them to modify the Olds drawings in the way Lewis sub¬ 
sequently modified the Olds original drawings. The draw¬ 
ings that were sent to Schwitzer October 24, 1935, were 
blue prints. One cannot erase a line on a blue print an(i 
make a change. Lines on blue prints are permanently- 
fixed. Lines on original pencil drawings, such as Exhibit^ 
43, 47 and 51, can very easily be changed and are ex 
pected to be changed, as witnessed by the printed chart 
on the Schwitzer drawings and the Olds drawings for 
entering the changes. The very fact that these drawings 
were made in pencil and not with India ink indicates that 
they are not in their final shape and are expected to bb 
changed. 


Appellee’s Criticism Of Thorne’s Testimony 

On pp. 33-35 of appellee’s brief, the force of Thorne’s 
testimony is sought to be mitigated by quoting from what 
Thome testified as to the pump structure, the double row 
ball bearing, etc. But Thorne testified in open court, tha 
he was familiar with the seal and the changes made wer 
definitely of very minor character, and none of the change; 
affected the character of the seal so far as the explosibilj 
ity is concerned. (Appellant’s app. p. 115.) 


Schilling’s Prior Conception Of Beier Patent 
Claims 5 and 6 

Plaintiff moved to amend the complaint by adding 
claims 5 and 6 of the Beier patent as counts in this suit 
(appellant’s appendix 12). Judge O’Donoghue granted 
this motion at the hearing and then in his memorandum 
denied the motion and held that even if the motion were 


allowed judgment would be for the defendant, Schwitzer- 
Cummins Company (appellant’s appendix, p. 251). Claims 
5 and 6 of the Beier patent are not limited to a self- 
contained or non-explosive seal. In considering these 
claims, the changes Beier allegedly made and described in 
his November 6 letter are immaterial. Beier admitted that 
the Olds’ drawings accompanying Olds’ letter of October 
24, 1935, showed a seal comprising an annular rubber 
sleeve with front and rear flanges at opposite ends, with a 
spring and telescoping front and rear spring retainers 
housed within the rubber sleeve and the spring retainers 
acted as intermediate members between the spring and 
rubber sleeve to satisfy sealing conditions (appellant’s ap¬ 
pendix, pp. 141, 142, 144). Thus, defendant’s own admis¬ 
sions show conclusively that as early as October 24, 1935, 
plaintiff disclosed to defendant a seal embodying all of the 
elements of claims 5 and 6 of the Beier patent. These 
are broad claims and the structure of these claims is also 
found in the “non-explosive” or “self-contained” seal 
which was admittedly reduced to practice by Olds. De¬ 
fendant claims the benefit of the Olds’ reduction. These 
claims should properly be awarded to plaintiff. 


Thorough Analysis Of Evidence Necessary 

i It is somewhat of a laborious task to follow the history 
of all these changes with the detail drawings, but when 
the whole story is once understood the evidence in this 
case is not fairly open to two interpretations. There is 
only one interpretation that can be given to it and that 
is that the few small changes that were suggested by Beier 
were all made at the end of the seal with the small open¬ 
ing and had nothing to do with the explosibility. The 
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evidence, when understood, is overwhelming to that effept. 
The trial court just did not get to the bottom of it. This 
is not a case of conflicting evidence or a question of credi¬ 
bility—a case where the trial court’s finding carries great 
weight. It is a case that calls for a thorough analysis 
and understanding of the evidence. When that analysis 
is made and when that understanding is arrived at there 
can be only one conclusion and that is not the conclusibn 
arrived at by Judge O’Donoghue. 


Findings Of Fact Irreconcilable With Each Other 
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With the greatest respect we must say that the findin 
of fact in themselves carry unmistakable evidence that 
the lower court did not understand the issues or the evi¬ 
dence. Let anyone try to reconcile findings 6 and 7 (ajp- 
pellee’s appendix, p. 254). The court finds that the inven¬ 
tion in issue was invented by Beier on or before Novem¬ 
ber 6, 1935, and disclosed to the plaintiff at that time (see 
finding 6). In finding 7 the court finds that the earliest 
date that the plaintiff has established as being in posses¬ 
sion of the invention as the invention of Robert Schilling 
was November 26, 1935. That finding is just an impossible 
finding in the light of the previous finding. If the inven¬ 
tion was communicated to the plaintiff November 6, 1935, 
by Beier, then the plaintiff was in possession of the inven¬ 
tion at least as early as November 6 or 7, 1935. If th$y 
had the invention from Beier on that date they could npt 
possibly be in possession of the invention as of November 
26, 1935, as the invention of Schilling . Such findings ju|st 
do not make sense. They indicate a lack of correct an¬ 
alysis and understanding of the evidence. 
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Findings Irreconcilable With Appellee’s Own 
I Admissions In Writing 

Let one reconcile the court’s finding 6—Beier made the 
invention on November 6, 1935, and on that date com¬ 
municated it to the plaintiff—with the reading of the 
Schwitzer-Cummins letter of December 6, 1935, Exhibit 
32 (appellant’s appendix, p. 214), referring to this seal 
mentioned in the letter and drawings of November 6, 1935: 

“From our layout, we had not noticed that the as¬ 
sembly would stay together by the action of the rub¬ 
ber alone.” 

(The Schwitzer-Cummins Company had provided a flange 
on the end of the metal sleeve, Exhibit N (appellee’s ap¬ 
pendix, p. 73) to keep the telescoping sleeves from flying 
apart and to keep the unit from disassembling.) The Olds 
Company never used this flange on the sleeve and notified 
Schwitzer-Cummins on December 4, 1935, Exhibit 31 (ap¬ 
pellant’s appendix, p. 213) that this flange on the metal 
part was unnecessary. The claims call for the assembly 
to be held together by the rubber flanges alone. 

1 When the evidence is analyzed and fully understood, it 
will be found (1) that incontrovertable evidence unmis¬ 
takably shows that the Schwitzer-Cummins Company 
never contributed anything but mere trivial changes that 
had nothing to do with the explosibility or the self-con- 
tainedness of the seal; (2) that even conceding that the 
changes were made, as claimed by Beier in his Patent 
Office testimony, at the end of the seal with the big open¬ 
ing (and the drawings and the uncontradicted testimony 
in open court in the 4915 suit shows that no changes were 
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made at the end with the big opening), this Beier contribu¬ 
tion was at the most ancillary to the design initiated by 
Schilling and Schilling is entitled to stand as the prior in¬ 
ventor under the theory of ancillary invention, as repeat¬ 
edly established by the decisions of this court. We, there¬ 
fore, most respectfully ask a reversal of the trial court. 
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